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HOEXTER, JA 

Towards the end of August and at the beginning of 

September 1987 and at the Pelonomi Hospital in Bloemfontein 

("the hospital") a large number of workers employed by the 

Orange Free State Provincial Administration ("the 

administration") went on strike for two or three days. On 

17 September 1987 the administration summarily dismissed 

some of the workers who had taken part in the strike. 

These included the two respondents in this appeal. The 

four appellants are respectively.(1) the Administrator of 

the OFS; (2) The Director of Hospital Services for the 

OFS; (3) The Provincial Secretafy; and (4) the Medical 

Superintendent of the hospital. 

Also employed at the hospital in August 1987 was 

Mr O Litjemela ("L") . L was summarily dismissed by the 

administration on 31 August 1987. At the time of their 
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dismissal the respondents and L were all members of the 

Public Service. They were "employees" as defined by sec 

1 of the Public Service Act, 111 of 1984. Before 

dismissing them the administration did not give either of 

the respondents or L a hearing. During April 1988 the 

respondents and L ("the applicants") took legal steps 

against the appellants. On notice of motion they applied 

in the Court below ("the application") inter alia for an 

order (see para 2 of the relief claimed in the notice of 

motion) declaring "the applicants' purported dismissals" by 

the Provincial Secretary, acting on behalf of the 

Administrator, "to be wrongful and unlawful", and 

setting the said dismissals aside. The application was 

founded on an allegation that the administration had failed 

to apply the maxim "audi alteram partem" ("the audi 

principle"). The appellants resisted the application. 

On behalf of all four appellants there was filed a single 
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opposing affidavit. It was deposed to by Mr G J Rossouw 

who is a senior official in the Public Service. Mr 

Rossouw is an Assistant Director, Labour Utilisation, in 

which capacity he is employed by the administration. 

The application came before VAN COLLER, J. 

Having heard argument thereon the learned Judge granted the 

applicants the relief sought by them in para 2 of their 

notice of motion; and the appellants were ordered to pay, 

jointly and severally, the costs of the application. For 

a full exposition of the facts of the case and a discussion 

of the reasons which prompted the Court a quo to issue the 

orders aforesaid reference should be made to the judgment 

of VAN COLLER, J which has been reported sub nom 

Mokopanele en Andere v Administrateur, Oranje Vrystaat, en 

Andere 1989(1) SA 434 (0). With the leave of the learned 

Judge the appellants appeal to this Court. The appellants 

do not, however, pursue the appeal in respect of L who was 
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cited as the third respondent. In his founding affidavit 

L denied that he had participated in the strike. The truth 

of this denial was not challenged by the appellants. In 

his answering affidavit Mr Rossouw. informed the Court that-

it had been decided to pay L his salary from 1 September 

1987 to 31 December 1987, on which date he attained 

retirement age. The appeal is therefore limited to a 

consideration of the merits of the case made out on behalf 

of the two respondents. 

Expressing agreement with the reasoning of 

GOLDSTONE, J in Mokoena and Others v Administrator of 

Transvaal and Others 1988 (4) SA 912 (W), VAN COLLER, J 

concluded (at 443C) that the administration should have 

accorded the respondents a hearing prior to dismissing 

them; and that its failure to do so rendered their 

dismissal invalid. Immediately before recording this 

conclusion in his judgment the learned Judge made the 
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following further observations on the merits and eguities 

of the case (at 443A-C):-

'n Verdere oorweging wat vermelding verdien is 

die feit dat aan die applikante gesê is dat 

indien hulle nie die volgende dag, d w s 27 

Augustus, hul werksaamhede hervat nie hulle 

ontslaan sou word. Nieteenstaande die feit dat 

hulle aan die opdrag gehoor gegee het, is hulle 

nogtans ontslaan. Afgesien van die feit dat die 

Administrasie deur die optrede moontlik die 

eleksie uitgeoefen het om die applikante nie te 

ontslaan nie en die ontslag van die applikante op 

grond hiervan ook moontlik onregmatig was, 

verhoog dit die mate van onbillikheid waarmee 

teen die applikante opgetree is." 

In argument before us Mr Cilliers, who led for 

the respondents, supported the conclusion of the Court 

below that the dismissal of the respondents was invalid. 

He advanced two separate grounds, to which he alluded 

respectively as the "narrow" and the "broad" argument. 

For the sake of convenience I shall use the same 

words. The broad argument on behalf of the 

respondents was to the effect that the circumstances of the 

/ 



7 

case were clearly such as to attract the principles of 

natural justice; and that the Court below had correctly 

decided that the administration's failure to apply the audi 

principle rendered the dismissals invalid. The narrow-

argument pressed upon us by Mr Cilliers was based on the 

premise that the administration had in any case elected not 

to dismiss the respondents which possibility was adumbrated 

in that portion of the judgment of VAN COLLER, J (at 

443A-C) earlier quoted. For purposes of his narrow 

argument counsel for the respondents accepted the validity 

of the general legal proposition that an employee's 

participation in an illegal strike represents an unlawful 

repudiation of his contractual obligation to work or at any 

rate a fundamental breach of that obligation which entitles 

his employer, if the latter so chooses, summarily to 

dismiss the errant employee. However, Mr Cilliers went on 

to argue that in so far as a vested right summarily to 
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dismiss the respondents had accrued to the administration, 

the latter had through its representative, Mr Rossouw 

divested itself of that right when it conditionally 

exercised its power of election not to dismiss, and the 

respondents accepted the election by complying with the 

condition. The administration was thereafter precluded from 

relying, as a ground for summary dismissal, upon any 

illegal work-stoppage on 25 and 26 August 1987. This 

particular submission had not been advanced in the 

respondents' heads of argument, which were prepared by 

other counsel. Before the start of argument in this 

Court, however, Mr Cilliers informed Mr Olivier, who 

appeared for the appellants, that he proposed to rely on 

the narrow argument. 

In the course of a thorough argument on behalf of 

the appellants Mr Olivier dealt with the respondents' broad 

argument by contending that the administration's decision 
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to dismiss the respondents did not fall within the compass 

of administrative law and that there was simply no room for 

an application of the rules of natural justice in general 

or the audi principle in particular. The contractual 

relationship between the respondents and the 

administration, he argued, was purely that of master and 

servant; and inasmuch as the respondents' participation in 

the strike amounted to unlawful repudiation of their 

contracts of service, their summary dismissal had been not 

only legitimate but fair and equitable to boot. In 

regard to Mr Cillier's narrow argument Mr Olivier made 

a twofold submission. In the first place he contended 

that the affidavits filed in the application contained 

insufficient evidence to support a conclusion that Mr 

Rossouw had been authorised by the administration to inform 

striking workers that if they failed to return to 

work on 27 August 1987 they would be dismissed. 


