hibrary GT)4

LL - Case No 585/1988

IN THE SUPREME' COURT OF SOUTH AFRICA L

APPELLATE DIVISION

In the matter between:

OVATION RECORDING STUDIOS :(PTY) LIMITED Appellant
and

COMMISSIONER FOR INLAND REVENUE _ Respondent
CORAM: CORBETT CJ, BOTHA, SMALBERGER,

.

MILNE JJA et FRIEDMAN AJA

HEARD: 3 MAY 1990

DELIVERED: 1 JUNE 1990
JUDGMENT ~

BOTHA JA:-



2.

The sound of music ;s a prominent feature of
this case, even though the issue for decision relates
to liability for inpome tax.

Tﬁe appellént company carries on business in
Johannesburg. In its returns of income rendered in
terms of the Income Tax Act 58 of 1962 ("the Act") for
the years of assessment ended June 1982, June ‘1983 and
March 1984, the appellant sought to deduct from its
income the "machinery investment allowance" provided
for in section 12(2){(c) of the Act, Iin respect of
various items of equipment pprchased and then used by,
it in the conduct of its business. The amounts of the
allowances claimed in each of the years of assessment

in guestion were as follows:

1982 R58 000,00
1983 R35 767,00
1984 R8 438,00

The deductions claimed were allowed at first, but

thereafter the respondent ("the Commissioner")} issued
e
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additional assessments for the years in question, in
which the deductions were disallowed and added back to
the appellant's income. ﬁavihg unsuccessfully objected
to these adéitisnal assessments, the appellant appealed
to the Transvaal Incbme'Tax Speéial Court. The Special

Court, O'Donovan AJ presiding, dismissed the appeal and

confirmed the assessments. The appellant was granted.

leave, in terms of section 86A(5}) of the Act, to appeal
to this Court against the decision of the Special
Court.

The provisions of ;ection 12 of the Act which

are relevant to this case read as feollows:

"12(2) Where any new or unused machinery’
or plant -
(c) is brought into use on or

after 1 July 1979 by any
taxpayer for the purposes of
his trade (other than mining
or farming) and is used by
him directly in a process of
manufacture carried on by
him; .....

- ® 0

there shall further be allowed to
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be deducted from the income of such
taxpayver for the year of assessment
during which such machinery or
plant is so brought into use an al-
lowance, to be known as the 'machi-
nery investment allowance', if -
(iv) such machinery or plant
e-+++ i3 brought into use
by any taxpayer on or
after 13 August 1970 but
.not later than 30 June
1985."

It is common cause that, according to the applicable
provisions of section 12{(24), the relevant rate of the
allowance in this case is 30 per cent_of the cost of
the mach}nery concerned. - N

In delivering the Jjudgment of the Special
Court O'Donovan AJ remarked as follows:

"The only issue in this appeal is
whether the machinery or plant in respect of
which the machinery investment allowance is
claimed by the appellant, was used by the
appellant 'directly in a process of
manufacture' for the purposes of section
12(2)(c) of the Act. The description of the
various items of plant or machihery in
respect of which the deduction is claimed,
the cost to the appellant and the method of
calculation of Ithe apount sought to be

Y



deducted, are not in dispute.”

The learned Judge proceeded fo describe the
operations carried on by the appellant in the following
terms:

"The appellant used the plant and
equipment for the purpose of producing master
recording tapes. For that purpose sound
'created by ' musicians was received by-
microphones and then fed into an audio
control conscle. The audio information was
then processed and fed onto a multi track
tape recorder.

Once the recording stage was completed,
the information was fed back into the audio
control conseole for mixing and finally to a
stereo tape recorder. The stereo mix was
then edited and forwarded to a record manu—
facturing company. The record manufacturing
companies then produced records and tapes.”

This terse description of the appellant's
activities was .taken from the letter of objection
written by the appellant's attorneys to the
Commissioner, in response to the additional assessments
mentioned earlier. ‘At the hearing of the appeal by the
Special Court, however, a far more gdetailed and much

clearer picture of the nature of Ehe appellant's manner
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of conducting its business, and of the function of the
equipment used by it in connection therewith, emerged
from evidence tendered by fhé appellant. The evidence
was given -by Mr John Lindemann, who is a "sound
engineer" by occupétion and who had risen to -the
position of managing director of the appellant at the
time when he testified. His evidence, both in chief
and under cross-examination, is the source of the facts
set out below.

The appellant operates a recording studio.
The studic is divided into_tgree separated sections,.
each one of which is acoustically so designed and
constructed that it is perfectly sound-proof in
relation to the others. The partitioning between the
sections has portions of glass, allowing for visibility
from -one section to another. Communication .Eo
persons in the different sections is achieved by means
of the use of headphones. When recording takes place,

one of the sections of the studio, referred to as the

—
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main_ studio area, is occupied by the performing
musicians and artistes, except for the drummer. The
latter performs in a second, smaller section of the
studio, in lorder to isolate the "npise“ made by the
drums from the main ‘studio area. The remaining, third
section of the studio is referred to as the control
room. It is manned by a producer and a sound engineer
{also referred to as a recordi?g engineer).

The main studio area and the drummer's booth
contain a large number of microphone;.s_ (the recording
system can accommodate the us_e‘of 48 microéhones at one
time). The microphones are linked to the e_lectrcmic
egquipment which is housed in the control room. The
major ‘item of equipment in the contrel room is an audio
control cpnsole._ This is a large machine, the single
most expensive apparatus used in the studio. It was
imported and put into use by the appellant during the.

1982 vyear of assessment at a cost of R186 753,00 (in

April 1987 it would have cost between R400 000 and
I's
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R500 000 to replace it).  On the top of the machine

there is situated a panel equipped with a large number

of knobs and other controlling devices. These are .

opergted by.the sound engineer. The functions of the
audio <control conéole and the sound engineer's
operation of it constitute the heart of the activities
carried on in the studio.

The sounds ©produced by the performing
musicians and artistes are received into  the
microphones and relayed to the audio cpntrol‘console.
In that machine the soupds are processed. The.
processing of the sounds in the audio contro; console
is a sophisticated 6peratién involving a multiplicity
of manipulations. They include the following. The
sounds are equalized; in the most simple terms, this
complex treatment of. the sounds means | that their
bass and treble gqualities are either added to or
reduced. Extra echoing effects can be added, or the

dynamics of the sound signals can be squashed by means
I
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of compressors. Artificial reverberation effects can
be supplied by digital reverberators which are computer
controlled and which can %imulate a concert hall
environment or a performance in a confined space like a
cupboard. Part of fhe function of the audio control
console is to capture the musical performance which is
to be recorded as accurately as possible. But another
part of it, which is of no less importance, is to
create and add unnatural sounds to those produced. by -
the musicians. The appellant does not record classical
music; it is not engaged in the so-called "hi-fi¥
business. Its activities are confined to the field of
so-called “pop music"”. In that sphere it does not
attempt to reproduce faithfully the sounds produced by
the musicians; on the contrary, it processes those
sounds and makes them totally different. To that end
the equipment it uses comprises very up-to-date digital
technology of a high quality, which is akin to computer

technology. Thus, the music with which the appellant






