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FRIEDMAN AJA:

This is an appeal in a murger case against a
finding that there were no extenuating circumstances.
The appellant stood trial in the Eastern Circuit Local
Division of the Cape Pfovincial Division before BURGER
J and assessors on a charge of murdering Emma Cloete in
her home at Great Brak River in the Mossel Bay district
on 24 March 198?. He pleaded gquilty to murder with
extenuating circumstances but this plea was noE
acéepted by the State. He was also charged with six
other counts ('"the lesser counts"”) to all of which he
pleaded guilty, which pleas the State accepted.
Having found that there were no extenuating

circumstances in respect of the murder charge, BURGER J

sentenced appellant to death. On the lesser counts he
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was sentenced to a total of 111 5 years imprisonment.
An application for leave Eo appeal was refused by
BURGER J but on petition fo the Chief Justice, the
appellant was given 'leave to appeal against the finding
of no extenuating circumstances and it is on that basis
that he now appeals to this Court.

Although this appeal 1is 1limited to the
question whether the finding of the trial court that
there were no extenuating circumstances was correct,
it is necessary, because of the applications for ‘a
postponement which were made at the hearing of the .
appeal, to refer to the form which the -trial took.

After the appellant's ﬁleas had been entered,
the State led evidence on the murder charge and the‘

appellant testified in his defence. The evidence

which he gave will be dealt with presently. Suffice
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it to sag; at. this stage, that he admitted that he had
killed the deceased but deniéd that he had intended to
do so. At the close of ;ppellant's case BURGER J
delivered a short judgment in which he found appellant
guilty on the count of murder as well as on the lesser
counts. After hearing argument on extenuating
circumstances, BURGER J delivered a judgment finding
that there were none. Previous convictions were
pro*ed. The appellant was then sentenced to death on

the murder charge and to imprisonment on the lesser

-

charges. It is unnecessary to refer in any detail to .

the substance of the lesser counts, save to. menticon
that counts 1 and 2 related fo an - occasion on 12
February 1987 when aépellant allegedly broke into the
home of a Mrs Venter, stripped her naked and robbed
her.

There is no real dispute concerning'the facts
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of the murder charge. Approximately one week before
the. murder appellant was ésked by a man whom the
deceased had engaged to work in her garden, to assist
him with that work, which he d4did. The deceased paid
this man for his work but appellant did not receive any
remuneration. He apﬁarently felt aggrieved at this
and accordingly on 24 March 1987 he set out for the
deceased's home with a view to obtaining money.

He lay in the bushes behind deceased's house
where he smoked two dagga cigarettes which, h?
testified, made him feel different ("anderste") and .
made his head turn ("Dit maak my kop h bietjie draai).
After he had smoked these two dagga cigarettes he
noticed the deceased at the front of the house. He

jumped over the wire fence and entered the house

through the kitchen door which he said was open.
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Having satisf;ed himself that there was no-one in the
house, he decided to wéit .for the deceased in her
bedroom which he identified és such by her spectacles
which were on the dressing table in that particular-
bedroomn. He hid behind the door and when the
deceased entered the bedroom he pushed a towel which he
had found in the bathrcoom, into her mouth. He hit her
once on her cheek with his fist. The appgllant and the
deceased then fell to the floor. The appellant
proceded to throttle the deceased with his right hand
while holding her head with his left hand. ‘After he
had throttled her,‘he tied her hands behind her back
and threw a number of sheets and blankets over her head
and packed items of furniture onto her body.

He then went to the kitchen where he coﬁked

bacon and eggs which he ate and helped himself to some
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whisk} from a bottle which he found in the kitchen.
He also wanted to cook a chicken but_ was unable to
dissect it because it was ffozen and so he abandoned
that idea. Having -taken some R400 in cash, a blanket,
a bottle of whisky and a portable radio, he left the
house. "Before departing, he cut the telephone wires
and disconnected the panic buttons of the deceased's
alarm system. He testified that he did not intend to
kill the deceased but merely wished to render her

unconscious ('"ek wil haar net flou ge-'choke' het").

-

In his judgment on extenuating circumstances,

BURGER J dismissed the argument that appellant had been
affected by thHe dagga he alleged he had smoked .and
found that his actions indicated that he was thinking
clearly and functioning normally.

In regard to the argument that the appellant
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did not intend to kill the deceased, .BURGER J referred
to the medical evidence whiéh was to the effect that
the déceased had died of anoxia caused by strangulation
which would have persisted for at least four minutes.
The learned Judge also referred to the answers given by
the appellant in the plea proceedings in the
Magistrates Court iﬁ terms of sec 119 of Act 51 of 1977
("the Act"), during which the appellant had admitted
that he wished to kill the deceased to avoid being
identified by her. The learned Judge stated, however,
that he would not take that admission into account |
because it had been given in answer to leading
guestions by the Magistrate. BURGER J said that there

remained only the appellant's youth which could serve

as extenuation. The inference from this statement
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is that appellant's evidence that he did not intend to

kill the deceased was rejected by the trial court. In .

regard to &ppellant's youth it is common cause that he
was born on 23 February 1969 and that he was thus 18
yvears and 1 month o0ld at the date of the murder.
However, the trial court found, with reliance on § v

Lehnberg en n Ander 1975{4) SA 553(A), that because the

appellant had acted from inner vice ("inherente
boosheid"), his youthfulness did not constitute an
extenuating circumstance, BURGER J advanced the

following reasons for arriving at his conclusion that

appellant had acted from inner vice:

1. The attack on the deceased was planned and

executed with cruelty and indifference which

could not be reconciled with youthfulness.
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16.

Appellant exhibited no remorse after he had
strangled the deceésed, as was apparent from
the fact that he .spent more than an hour
preparing food and looking for money. This
showed a lack of feeling wh;ch could not bhe
‘expected of an immature person.

Little more than a month prior to the murder

appellant had carried out a similar

attack on Mrs Venter, i.e. counts -1 and 2.

The learned judge pointed out that Mrs Venter

was also an elderly lady, that he had choked .

her, hit her with his fist and‘tiéd her hands
behind her back. CIf tﬁe appellant was
immature, one would, said BURGER J, have
expected an emotional reaction to that

incident from the appellant, but he repeated

11/...

-






