432/89
/b

- v ’ .
IN THE SUPREME COURT OF SOUTH AFRICA

(APPELLATE DIVISION)

In'the matter betﬁeen:

TOZAMILE CLIFF MOOY ...cc2cecsesaass FIRST APPELLANT

MTHETHELELI LUCAS .eueevavecss.o.. SECOND APPELLANT

"and

THESTATE .-a........a..-‘.......-. RESPONDENT

CORAM:

HEARD:

DELIVERED:

BOTHA, E M GROSSROPF | et 17} Z7 007 iin:

KUMLEBEN JJA

14 MAY 1990

30 MAY 1990

JUDGMENT
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KUMLEBEN __JA:

The two appellants stood trial with 14 other

accused in- the - Eastern Cape Division of the Supreme__

Court on a charge of murder. The first appellant was
accused no 2 and the second appellant accused no. 1:

for convenience I shall continue to refer to them as

such., Both were convicted of murder. No extenuating

circumstances having 'been found, the death penalty was

imposed. The court a qud, however, granted "leave to -

accused no 2 to appeal to this court against his

conviction and sentence (the finding that there was no-

extenuation); and this court gave leave to accused no 1

to appeal against sentence only.

The charge arose from the death of Thozamile
Michael Dondashe in or near the Kwa Nobuhle township,
Uitenhage district, on 24 October 1985. The events

leading to his death were described by his mother and
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his sister, Tozama Dondashe, - who were-State witnesses.
Late that afternoon the deceased ran into his home
injured. IA_s he was washing his wounds: his pursuers
arrived. They demaqded fhat he be released tq them,
alleging that he was a police informer. A crowd
gathered outside the house. Eventually, after tﬁe
house had been damaged, set alight by.a'petroi-bomb and
entered in£o by some of the crowd, the deceased's
father instructed him to accoégén;-£hés;‘;h§‘had ;;;;
for him. The following evening his body was found
about 1 kilometre from his home at a spot on th;‘
outskirts of Kwa Nobuhle. His skuli had been crushed
and his head, face and body burnt. The indications

were that the head injury caused his death before the

burning toock place.

. I turn to consider, first, whether accused no

2 was correctly found guilty of murder.
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The grounds for this conviction are thus

stated in the judgment:

"According to Tozama he (éccused no 2) too was one . .=
of those who entered the home of the deceased and ‘
removed him therefrom. In his confession to the .
magistrate, EXHIBIT K, he describes how they went -
into the home of the deceased and how he was taken

out of the house., He goes on to describe how the
deceased was taken to the spot where he was put to SN
death and how on the way to that spot he struck ‘

the deceased over the back with a piece of copper

piping. He also describes how other members of

the group assaulted the deceased and how he was

set alight.

Accused No. 2's abbreviated statement to Captain

Kohne EXHIBIT X.2, 1is much to the same effect as
EXHIBIT K. What is more accused No. 2 pointed cut™ - . ’
to Captain Kohne on 14 February 1986 a spot which '

was only some 10 paces from the spot where the
body of the deceased was found by Warrant Officer
Meiring. His knowledge of the spot taken with the
other evidence against him 'is a further factor
pointing to the guilt of accused No. 2."

The conviction was thus based primarily on the
confession to the magistrate (exhibit K) and a

statement (exhibit X2) made to Captain Kohne. The
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judgment, one notes, does not indicate whether, should
these two statements be left out of account, the other
two considerations {the pointing out per se and the
evidence of Tozama "bondashe) were considered f
sufficient; jointly .or severally, to Jjustify thg

conviction.

The correctness of the reception of these two
statements must in the first place be examined. -In---. . - ..
fact the enguiry can be further restricted to the
gquestion of the admissibility‘of the confession to the.
magistrate (exhibit K). I saf this since,. if it was
admissible, the other statement to the police officer
takes the matter no further; if it was not - for
reasons which at this stage need not be given - exhibit
X2 must also be held to ha?e been incorrectly admitted.

The admissibility of two similar statements made by

S
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accused no 1 was also contested at the trial. The
court, quite correctly, decided that the admissibility
of all four statements should be considered at one
separate interim hearing, a trial within a t;ial, since
the evidence ;elatiné to each might interpenetrate. As
it happens,- however, the evidence on the statements

made by accused no 1 does not bear upon the question

whether the confession and statement of accused no 2

‘were—correctly admitted. Such evidence may therefore

be left out of account and need not be referred to. (As
a matter of fact the statements made by accused no I.

were also held admissible.)

With this. somewhat protracted prelude, I
turn to consider whether exhibit K ought to have been

received in evidence.

The following undisputed facts relate to this
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enguiry. Accused no 2 was arrested on 21 November
1985. He was not gquestioned by the police until 17
December 13985 when W.0. Pentz intervieﬁed him in his-
office at the Uitenhage police station. He made a
statement which was recorded by Pentz. The accused
that afterncon was taken before a magistrate, Mr Steyn,
at Uitenhage. He was accompanied by Det. Sgt. Masiba.
The magistrate put the customary preliminary guestions
to the accused to satisfy himself thét-thé accused was
acting freely and voluntarily. ‘'The - gquestions and
answers included the following:

"Het die polisie of enige ander persoon u
aangerand of gedreig om die verklaring af te 18?2 -
-- NEE. o

Is u deur enige persoon beinviced om die
verklaring te maak? --- NEE, MAAR HULLE HET GESé
EK MOET KOM Sé& WAT EX HULLE GES& HET. HULLE HET
GESé HULLE SAL LEES WAT EK GEPRAAT HET EN AS EK

NIE Sé WAT EX HULLE GES& HET NIE, GAAN EK KAK.

As hulle nie so gesé& het nie, sou jy uit jou eie
wil n verklaring wou kom maak? --- NEE, DAN SOU EK
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-NIE GEKOM HET NIE, WANT DAAR WAS IEMAND WAT HULLE
VOOR MY GESLAAN HET EN EK HET TOE BANG GEWORD,
WANT EK WIL NIE SO GESLAAN WORD NIE.

Maar ek het jou mos ném verduidelik dat jy onder.

geen ve‘rpligtiﬁg is om n verklaring te maak nie,

verstaan jy? --- JA, EX VERSTAAN, MAAR EK SAL MAAR .

LIEWER PRAAT ANDERS WORD EK GESLAAN,

Het iemand gesé jy sal geslaan word as jy nie

praat nie? --- JA, MNR. PENTZ HET SO GESé.
As jy nie bang is nie, sou jy h verklaring afgelé
het? --- NEE, EK SAL NIE, EK WIL PRAAT OMDAT EK

BANG IS.

Wil Jy uit jou eie n verklaring aflé of net omdat
jy bang is? --- NEE, MAAR EK IS BANG,

Verklaarder meegedeel dat hy nie verplig is om h

verklaring te maak nie.en hy verkies om nie 1n” ..

verklaring te maak nie.”

In the lj.ght of these answers, no statement was ﬁade_or
recorded. The form (exhibit M), on which the
preliminary gquestions and answers appear, was signed by
the magistrate and given to Masiba. On‘his return to
the police station he handed it over to Pentz in the

presence of the accused. When Pentz read it he was
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