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J U D G M E N T 

F H GROSSKOPF JA: 

In an action brought in the Witwatersrand Local 

Division the first respondent claimed payment from the 

appellant of the sum of R737 000, while the second respondent 

claimed R60 000. There were also prayers for interest a 

tempore moraê and costs. It was alleged by the respondents 

that the respective sums of money had been entrusted to an 

attorney, one Anthony Stein ("Stein"), in the course of his 

practice as an attorney, to enable him to make loans on their 

behalf to various borrowers, but that he had stolen these 

monies. The respondents claimed that they had suffered 

pecuniary loss in these amounts by reason of such theft, and 

that the appellant was obliged in terms of the provisions of 

section 26 of the Attorneys Act 53 of 1979 ("the Act") to 

reimburse them. Section 26(a) provides as follows: 
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"Subject to the provisions of this Act, the fund 

shall be applied for the purpose of reimbursing 

persons who may suffer pecuniary loss as a result 

of-

(a) theft committed by a practising 

practitioner, his clerk or employee, of 

any money or other property entrusted by 

or on behalf of such persons to him or 

to his clerk or employee in the course 

of his practice or while acting as 

executor or administrator in the estate 

of a deceased person or as a trustee in 

an insolvent estate or in.any other 

similar capacity;" 

The matter was heard by Coetzee DJP, who gave 

judgment for the first respondent in the sum of R550 650,64 

and for the second respondent in the sum of R57 383,31. 

Each respondent was granted an order for interest a tempore 

morae at the rate of 15% per annum from the date of service 

of the summons until date of payment, and for costs. The 

appellant appealed against the judgment and order with leave 

of the Court a quo. 

I shall first give a résume of the facts 
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(together with certain comment thereon) in so far as they may 

be relevant to the first respondent's case. The position of 

the second respondent will be dealt with later. 

Anthony Joseph Allem ("Allem") was the sole 

director of the first respondent. All the shares in the 

first respondent were held by A. J. Allem Holdings (Pty) Ltd 

("the holding company") while the shares in the holding 

company were held by Allem and the Allem Children's Trust. 

Allem was also a director of the holding company. 

Allem used to be a farmer in the Orange Free State, 

but he gáve up farming in 1975. He sold his farms and went 

to live in Johannesburg where he became a money-lender. In 

1976 Allem met a certain Stanley Sparks ("Sparks"), a 

director of a company which carried on business in 

Johannesburg as insurance brokers, financial consultants and 

financial planners. Allem told Sparks that he had money 

available for investment purposes and Sparks became Allem's 

financial adviser. Sparks later introduced Allem to Stein. 
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Stein practised as an attorney in Johannesburg. 

He and a certain Isaacs practised in partnership from 1 

December 1977 until 29 February 1980, when Isaacs retired as 

a partner. From 1 March 1980 Stein practised for his own 

account, initially under the name of Stein and Isaacs, and 

from 21 July 1983 as Anthony Stein. The evidence shows that 

Stein left the country shortly before 20 March 1984. It is 

common cause|that his estate was sequestrated very soon 

thereafter and that his name was struck off the roll of 

attorneys on 5 June 1984. 
Allem was introduced.to Steih in about 1977. This 

led to an association which lasted for a number of years and 

which came to an end when Stein fled the country in March 

1984. It is Allem's evidence that Stein not only handled 

certain investments on behalf of the first respondent, but 

also acted as his attorney in a number of matters involving 

litigation.. Stein was Allem's attorney when he and Mrs 



6 

Allem, the second respondent, were divorced in August 1980. 

The first loan transaction arranged by Stein was 

a secured loan by the first respondent to Stein's mother. 

Thereafter, sometime during 1978, Stein asked Allem whether 

the first respondent would be interested in considering loans 

to selected clients of his who would be requiring móney from 

time to time. Allem first consulted his financial adviser, 

Sparks, who assured him that it would be quite in order to 

entrust monies to Stein's firm for loans to clients of his. 

Sparks then arranged a meeting at which the three of them 

discussed the proposed scheme. 

According to Allem it was agreed that the first 

respondent would entrust money to Stein in the course of his 

practice as an attorney for the purpose of making loans on 

behalf of the first respondent to clients of his. It was 

part of the arrangement that Stein had to consult Allem 

beforehand with regard to each one of the proposed loans. 

Stein was also obliged to inform Allem of the amount of the 
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loan, the name of the borrower, the period for which the 

money would be required, the rate of interest, the terms of 

repayment and any other material provision of the loan. If 

satisfied, Allem would send a letter of confirmation to 

Stein's firm together with the first respondent's cheque 

drawn in favour of Stein and Isaacs trust account. 

Stein was to prepare the acknowledgement of debt 

in respect of each loan transaction. He was also responsible 

for arranging security for the loans. The agreement was thak 

Stein's firm would further be responsible for administering 

the scheme on behalf of the first respondent. This involved 

the collection of the borrower s monthly payments in respect 

of capital and interest and the payment of those sums of 

money every month from the firm's trust account to the first 

respondent as lender. In order to facilitate matters it was 

agreed that Stein's firm would hand over a series of 

post-dated cheques to the first respondent. These cheques 

would be drawn by the firm on its trust account and would 
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cover the monthly repayment obligations of each borrower in 

terms of his loan agreement. Stein assured Allem that his 

firm's trust cheques were covered by the appellant. 

The scheme was put into operation and it was 

carried on successfully for a number of years without any 

apparent hitch. 

The undisputed evidence of Allem was that he opened 

a separate file for each individual "borrower", and indeed 

it is clear that he kept a meticulous record of each and 

every repayment by such "borrower". (I have put borrower in 

inverted commas since it will become apparent that I am of 

the viéw that Stein in fact stole these monies and that 

accordingly there were, in truth, no borrowers. I do not 

intend to repeat the inverted commas hereafter.) It would 

have been completely unnecessary for Allem to take all this 

trouble if the money had indeed been borrowed by Stein 

personally, as contended for by the appellant. In each 

separate file Allem retained a copy of the first respondent's 
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letter to Stein confirming the particular loan and the terms 

thereof. The name of the borrower, the amount of the loan 

and the rate of interest were set out in each letter. These 

letters contained particulars regarding the monthly repayment 

instalments, the period within which the loan had to be 

repaid and the securities which were obtained by Stein. In 

some instances the letter even mentioned the purpose for 

which the loan was required by the borrower. Most of these 

particulars would have been of no interest to the first 

respondent if the true borrower had indeed been Stein. The 

name of the borrower also appeared on some of the cheques 

which were drawn by the first respondent in favour of Stein 

and Isaacs trust account. 

Allem kept a cash book and ledger for the first 

respondent and he entered the various loans under the names 

of the individual borrowers. Stein personally borrowed money 


