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Case no. 274/87

E dqu P
IN THE SUPREME COURT OF - SOUTH _AFRICA
(APPELLATE DIVISION)
In the matter -between:
THE ATTORNEYS QOTARIES AND'CONVEYANC??S
FIDELITY GUARANTEE FUND
and
TONY ALLEM (QROPRIETARYJ LIMITED first Respondent
MARIE KATILEEN ALLEM Second Respondent.

Coram: /JOUBERT, VAN HEERDEN, NESTADT, MILNE et

F H GROSSKOPF .JJA.

-

Heard: -Delivered.



.

JUDGMENT

F H GROSSKOPF JA:

In an action brought in the Witwatersrand Local

Division the first respondent c¢laimed payment from the

appellant of the sum of R737 000, while the second respondent

+

claimed R60 000. There were also prayers for interest a

tempore morae and costs. It was alleged by the reséondents
that the respective sums of money had been entrusted to-.an

i

attorneg{ one Anthony Stein ("Stein"}, in the course of his

/
practice jas an attorney, to enable him to make loans on their
behalf to various borrowers, but that he had stolen these
monies. The respondents claimed that they had suffered
pecuniary loss in these amounts by reason of such theft, and
that the appellant was obliged in terms of the provisions of

section 26 of the Attorneys Act 53 of 1979 {"the Act") to

reimburse them. Section 26(a) provides as follows:



“"Subject to the provisions of this Act, the fund
shall be applied for the purpose of reimbursing
persons who may suffer pecuniary loss as a result
of -

(a) -theft committed by a practising
practitioner, his clerk or employee, of
any money or other property entrusted by
or on behalf of such perscons to him or
to his clerk or employee in the course
of his practice or while acting as
executor or administrator in the estate
of a deceased person or as a ‘trustee in

i an insolvent estate or in,K any ofher

similar capacity;"

fThe matter was heard by Coetzee BJIJP, who gave

/
/

judgmegp for the first respondent in.the sum of R550 650,64
and for éﬁe second respondent in the sum qf R57 383,3t%t.
Each respondent was granted an order for interest a tempore
morae at the rate of 15% per annum from the date of service
of the summons until date of payment, and for costs. The
appellant appealed against the judgment and order with leave

of the Court a quo.

I shall first give a résumé of the facts



{together with certain comment thereon) in so far as they may
be relevant to the first respondent's case. The position of
the second fespondent will be deélt with later.

Anthbﬁy Joseph-Allem {"Allem")} was the sole
director of the first respondent. All the shares in the
first respondent were held by A. J. Allem Holdings (Pty) Ltd
("the holding company") while the shares in the holding

company were held by Allem and the Allem Children's Trust.

Al

_ i
Allem was also a director of the holding company.

Allem used to be a farmer in the Orange Free State,

/

but he gave up farming in 1975. He sold his farms and went

/.
to live in Johannesburg where he became a monev-lender. In
1976 Allem met a certain Stanley Sparks ("Sparks"), a
director of a company which carried on business in
Johannesburg as insurance brokers, financial consultants and
‘financial planners. Allem told Sparks that he had money

available for investment purposes and Sparks hecame Allem's

financial adviser. Sparks later introduced Allem to Stein.



Stein practised as an attorney in Johannesburg.

- He and a certain Isaacs practised in partnéfship from 1

December 1977 until 29 February 1980, when Isaacs retired as
a partner. From t March 1980 Stein practised for his own
account, initially under the name of Stein and Isaacs, and
from 21 July 1983 as Anthony Stein. The evidence shows that
Stein left the country shortly before 20 March 1984. It is
common cause {that his estate was sequestrated very soon
thereafter and that his name was struck off the roll of
7

attornezﬁ on 5 June 1984.

f/_;Allem was intrcduced.to Stein in about 1977, This
J_'.
led to an asscociation which lasted for a number of years and
which came to an end when Stein fled the country in March
1984. It is Allem’s evidence that Stein not only handled
certain investments on behalf of the first respondent, but

also acted as his attorney in a number of matters involving

litigation. Stein was Allem's attorney when he and Mrs



Allem, the second respondent, were divorced in August 1980.
The first loan transaction arranged by Stein-was
" a secured loan by the first respondent to Stein's mother.
Thereafter, sometime during 1978, Stein asked Allem.whether
the first respondent would be interested in considering loans
to selected clients of his who would be requiring money from
time to time. Allem first consulted his financial adviser,
Sparks, who assured him.that it Qould be quite in order to
entrust monieés to Stein's firm for loans to clientsfof his.
Sparks then arranged a meeting at which the three of them
. discussg&Jthe proposed scheme.

E’According to Allem it was agreed that the first
respondent would entrust money to Stein in the course of his
practice as an attorney for the purpose of making loans on
behalf of the first respondent to clients of his. It was
part of the arrangement that Stein had to consult Allem

beforehand with regard to each one of the proposed leans.

Stein was also obliged to inform Allem of the amount of the
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loan, the name of the borrower, the period for which tﬁe
money would be regquired, the rate of interest, the terms of
" repayment and any other materiai provision of the loan. If
satisfiedr A}lgm would send a letter of confirmation to
Stein's firm together with the first respondent's cheque
drawn in favour of Stein and Isaacs‘trust account.

Stein was to prepare the acknowledgement of debt

-

in respect of each loan transaction. He was also responsible
for arrangind security for the lcoans. The agreement was that
Stein’s firm would further be responsible for administering

i

the scheﬁé on behalf of the first respondent. This involved

f,[

the cofléétion of the borrower's monthly payments in respect
of capital and interest and the payment of those sums of
money every month from the firm's trust account to the first
respondent as lender. 1In order to facilitate matters it was
agreed that Stein's firm would hand over a series of
post-dated chegues teo the first respondent. These cheques

would be drawn by the firm on its trust account and would



cover the monthly repayment obligations of each borrower in
'terms of his loan agreement. Stein assured Allem that his
::firm's trust cheques were covered by the appellant.

The scheme was éut'into operation and it was
carried on successfully for a number of years without any
apparent hitch.

The undisputed evidence of Allem was that he opened
a separate file for each individﬁal "borrower", and indesed
it is clear that he kept a meticulous record of each and
every repayment by such "borrower". (I have put borrower in
inverte@/;ommas since it will hecome apparent that I am of

_
the viéw .that Stein in fact stele these monies and that
accordingly there were, in truth, no borrowers. I do not
intend tc repeat the inverted commas hereafter,) It would
have been completely unﬁecessary for Allem to take all this
trouble if the money had indeed been borrowed by Stein

personally, as contended for by the appellant. In each

separate file Allem retained a copy of the first respondent's






