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This appeal is the sequel to a feud between

siblings about the will of their father.

legacies,

Clause 2 of the will provides:

"Ek bemaak aan my seun Riekele Hoeksma 1500

(een duisend vyf honderd) vierkante meter wvan

‘Plot 27 in die dorpsgebied Buccleuch synde n

gedeelte waarop die woonhuis staan. ‘Die
restant wvan plot 27 in die dorpsgebied
Buccleuch sal .deel wvan die restant wvan my
boedel (wees?) waarna verwys word hieronder."

Clause 8, following upon a number of further

continues as follows:

"Ek bemaak die restant van my boedel van welke

- aard cokal, aan my drie kinders

Riekele Hoeksma

Hendrikje Terblanche (geb Hoeksma)
Roelof Hoeksma

in gelyke delé."

Riekele Hoeksma, the present respondent, was

the successful applicant in the Court below. He was

awardedfqertain relief against the Master of the Supreme

Court, the first respondent in the Court. below; against

the executor dative, an attorney, who was the second.



respondent; anq principally against his brother, Roelof
Hoeksma and his sister, Hendrikije Terblanche (born
Hoeksma), the third and fourth respondents respectively.
The Town Council of Sandton was cited as a pro forma
fifth respondent pecause the property in qﬁestion is
situated within its municipal boundaries and any sub-
division thereof would require its consent.

Roelof Hoeksma is now the first and Hendrikje

Terblanche the second appellant. Riekele Hoeksma is the

sole respondent. The remaining parties do not figure as

such in this appeal.

The root of the problem was clause 2, both as
tq its meaning and implementation.

The respondent: rééided .on‘ the érépérty in
guestion. He and his fami;y had. doqe éo for several
'erars_befgre the will'was:exeéuted and his father died.
In his founding affidavit he said (and this was not

challenged):



"The property was improved by the erection of a
dwelling house, in which I live, outbuildings,
a garden and an orchard. All of those items
were constructed on approximately half the-
property,. which was ‘that portion of the
property that was utilized by me.  The
remaining half of the property was not utilized
by me and although there were certain buildings
. of no real value on same that portion of the

property remained unused."
The entire property, according to the founding

affidavit, measured 12916 m?. The portion occupied by
—

the respondent and his family extended well beyond 1500

m?*. He went on to explain that

"... the positioning and size of the house on

the property is such that an. area totalling-
1500 square metres could not be excised from
the property so as to include the main house
itself without cutting off portion of the
outbuildings and garden. It was my view that
my father who was a man of extremely advanced

. yedrg at the time that he made the Will did not
understand same and that what he intended to
leave me was that western half of the property

" .which had at all material times been occupied

‘by me and which was demarcated by a fence."

Although this statement was not denied on the

papers, his brother and sister, the present appellants,



plainly did not share his .views about their father's
intention. One c¢an appreciate their scepticism. Clause
2 is unquestionably ambiguous. What, one may well ask,
was it intended to convey: that the respondent was
confined to a mere 1500 m? surrounding the house (as
counsel for. thé appellants contended); or that he
was enkitled to the fenced area occupied by him, ﬁhich
the testator socught to describe generalli with the words
"synde n gedeelte waarop die woonhuis staan", but which
he erroneously estimated to be 6ﬁlyh1500 m? in extent?
And if the appellants are correct, how was the clause to
be implemented? What were the boundaries of the 1500 m??
Unless the beneficiaries could find common grpuﬁd, these
prﬁblgms'could only be resélved by é court éfﬁef hearing
evidence, and even then the possibility would remain that

.the clause might have to -be disrégarded_if it should be

found to be incapable of implementation. {cf CORBETT AND

OTHERS, THE LAW OF SUCCESSION IN SOUTH AFRICA, 484-489.)



-aisﬁﬁfe.' This was on the 20th-November-1986:

These uncertainties led to protracted

negotiations between the parties "in an effort to avoid

-litigation". One consequence of the ensuing friction was

that all of them were removed as exegutorsAand that an
attorney {the secopd res?oﬁdent in the Court below)} was
appointed in their stead.

It was in the latter's office that the three
beneficiaries; duly assisted by their respective
attorneys, eventually arrived at a settlement of the
‘The terms
of this settlement were recorded in a letter dated 26th

November 1986, which the respondent's attorney addressed

to all the other parties concerned. The gist of. the

agreement was that the reépondent would receive, as his

. _exclusive domain, an area demarcated on a prepared sketch
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plan, on which the'house, oufbuildingsuand'garden were
situated, and consisting (according to the letter) of

6202 m?; in addition the respondent would receive



1141,50 m? -adjacent to the demarcated area allocated to

him, while the remainder would accrue tco the ‘two

- -

appellants in undivided ghafes; :

It alI boi;ed- down to this: the entire -

property w&uld, be so- divided 'tha£ each {i.e. the
respondent on the one 'side, and the first and second
appellants on the other) would have an exclusive claim to
one part of the plot and would relinguish any claim to

the other.

Sadly, this eminently ‘sensible .arrangement did

.

T

not prevail. The appellantS'reneged on it, for reasons
which need not now be discussed. The }espondent
continued to maintain that the agreement was a binding
one and insistéd that it be implemented. The executor,
in common with the appellants, took the line, as they
still do, that the agreement was invalid for want of
‘ compliance with the provisions of the Alienation of Land

‘Act, 68 of 1981.



The executor thereupon drew a Second and Final
Liquidation and Distribution account in which he
recorded, apropos of the property in question:

"Die titelakte word in terme van Artikel 39 van

Wet 66/65 geendosseer aangesien die bepaling

van die testament klousule 2, nie tot

uitvoering gebring  kan. word nie en die
erfgename nie tot n vergelyk kan kom. deur
middel van h herverdelingsocoreenkoms nie."
The effect of that endorsement, according to a letter
dated the 30th October 1987, which the executor addressed
to the Master, was that a caveat was placed against the
transfer of the property until such time as the
—
beneficiaries arrived at an effective internal solution
as to its sub-division.

The executor misconstrued section 39 of the
Administration of Estates Acts, 66 of 1965. The section
has nothing whatsoever to do with the present situation,

as counsel for the appellant readily conceded, nor

does it make any provision for a caveat of the sort






