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JUDGMENT

SMALBERGER, JA:-

The appellant is an adéitional magistrate in
Cape Town. In his capacity as such he presided over
an inguest into the death of the late George William

De'Ath ("the deceased"). The deceased died on 14 June
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1986 in consequence o©of injuries inflicted upon him on
16 June 1;86 when he was attacked by a group of men
while filming events taking place in the then strife
torn.area of Crossroads neaf Cape Town. The present
appeal 1lies égainst thg jﬁdgment of the Cape of Good
Hope Provincial Division (VAN DEN HEEVER and BERMAN,

JJ) setting aside, on review, the decision of the

appellant dispensing with oral testimony at the

ingquest into the dJdeceased's death, leave to. appeal . ..

having been granted by the court a quo. The judgment

of that court is reported as De'Ath {Substituted bxhh““

Tiley) v Additional  Magistrate, Cape Town 1988(4) SA

769 (C}.

The relevant facts surréqnding the deceased’'s
death, and the circumstances giving rise to the review
application, appear from the judgment of the court a

guo (at 770 B - 775 E}. They need not be repeated
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herein. The issue on appeal relates tq the manner in
which the inqﬁest into the deceased's death was held.
Stated more'broadly, was‘lthe court a guo entitied to
interfere on review ‘with the exercise of the
appellant's discretioq to hold a non-public ingquest
into the deceased's death based solely on affidavits
and without recourse to oral evidence.

An inquest ig an official investigation into

a death occuring otherwise than from natural causes,

which has not been the subject of a criminal

prosecution, Inguest proceedings are governed by thehhh

provisions of the Inquests Act 58 of 1959 ("the act").
The function of an inquest is to determine the identity

of the deceased person; the cause or likely cause of
death; the date of death; and whether the death was
brought about by_ any act or omission involving or

amounting to an offence on the part of any person (s
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le(2)). {The latter determination would inglude, in
so far as-this is possible, a finding as to who the
responsible offender is or offenders are.) The
underlying purpose of an inquést is to promote public
confidence and satisfaction; to reassure the public
that all deaths from unnatural causes will receive
proper attention and investigation so - that, where
necessary, appropriate measures can be taken to prevent
similar occurrepces, and so that persons responsible.
for such deaths may, as far as possible, be brought to
justice. In this respect I am in full agreement with

the views expressed by CILLI&, JP and MARAIS, J in

Timol and Another v Magistrate, Johannesburg and

Another 1972(2) SA 281 (T} at 287 H to 288 A that:
"For the administration of.  justice to be
complete and to instil confidence, it is
necessary that, amongst other things, there
should be an official investigation in every
case where a person has died of unnatural

causes, and the result of such investigation
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should be made known. Therefore the Inquests
Act provides that, if there is reason to
believe that a death has occurred, that such
death was not due to natural causes and that
it was not followed by the institution of
criminal proceedings, there shall be an
inguest as to the circumstances of the
death"

and further (at 2292 A - B) that:

"the inquest must be so thorough that the
public and the interested parties are
satisfied that there has been a full and fair
investigation intc the circumstances of the
death".

To my mind it is axiomatic that public confidence and
satisfaction would normally best be promoted by a full

.

and fair investigation, publicly and openiy held,wﬁhv
giving interested parties an opportunity to éssist the
magistrate holding the inguest in determining not only
the circumstances surrounding the death unaer
consideration,‘ but also whether any ©person was

responsible for such death. A full and fair

investigation presupposes adherence to basic principles



of procedure, énd would in the normal course require
the hearin; of viva voce evidence. That justice must
be seen to be done is no less a truism in the holding
of inquests than it is in the hearing of trials.

The predecessors of the present Act were Act
12 of 1919 and (in the Cape Province) Cape Act 22 of
1875. In the course of its judgment the court a guo
made brief’reference to the provisions of those Acts
(at 775 G - 776 B). It drew attention to the fact
that under the Cape Act 22 of 1875 oral evidence was
essential, whereas under Act 12 of 1919 oral evidencghhﬁ.
was the rule and could only be dispensed with in very”
limited circumstances. It then proceeded to contrast
the Act with its preéecessors, -pointing ‘out certain
differences in pattern between them. It ultimately

concluded, in relation to the Act:

"But the intention of the Legislature remains

that the: primary procedure is by way of a



public inquiry on oral testimony”
{at 776 D).

With this conclusion I am, for reasons that follow, in
full agreement.

Section 3 of the Act. provides that where
{after a police investigation into the death'of any
person}) no criminal proceedings are instituted in
connectign with such death, the public prosecutor shall
submit all relevant statements, documents and
igkormation gathered in the course of such
investigation to a magistrate. Where it appears to

S

the magistrate that such death was.not due to naturaluﬁh‘
causes he shall proceed, as required by s 5 (2) "to
hold an inquest as to the circumstances and cause of
the death". In terms of s 8(1)} of the Act the ingquest
magistra.te may cause to be subpoenaed any person to

give evidence or to produce any document or thing at

the inquest. Of vital importance is s 10 of the Act.
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If one leaves aside the proviso thereto {(which is not -

relevant ;; the present appeal), the section reads:
"Unless 'the giving of oral evidence is
dispensed with under this -Aci, an inguest
shall.be heldlin public”.

The main or dominant. clause of s 10 contains the

injunction_that an inquest '"shall be held in public”.

The remaining words of the section are subordinate to

this clause. The requirement that an inquest shall be

held in public clearly implies that oral testimony must .

be heard. It would be purposeless to hold an inquest

in public if only affidavits are to be admitted (in_n___

terms of s 13(1l)) and no viva voce evidence‘is to be
led. That oral evidence and a public inguest go hand
in glove 1is also apparent from the wording of s 10.
Properly interpreted, 1in the context of the Act,
s 10 in effect provides that as a rule there should be

a public inquest with oral evidence. This will ensure
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as far as possible a full and fair inquiry. There can
be no full and fair inquiry on inconclusive or
conflicting affidavits as to relevant facts. A public
inquiry with oral evidence is also more in keeping with
an inguest being in the nature of a Jjudicial
investigation =rather than a purely administrative
procedure.
Section 13(1l) wvests a magistrate with a
..discretion to forego oral evidence. It provides:
"Upon production by any person, ahy document
purporting to bhe an affidavit made by any
person in connection with any death ox.
alleged death in respect of which an inquest
is held, shall at the discretion of the
magistrate holding the inquest be admissible
in proof of the facts stated therein."
In terms of s 13(2) a magistrate may cause any person
who made such an affidavit to be subpoenaed to give

cral evidence at the inguest, or may cause written

interrogatories to be submitted teo such person for
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