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/MC 

IN THE SUPREME COURT OF SOUTH AFRICA 

(APPELLATE DIVISION) 

Between: 

COMMISSIONER FOR INLAND REVENUE Appellant 
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J U D G M E N T 
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2. 
FRIEDMAN AJA: 

This is an appeal by the Commissioner for 

Inland Revenue against a decision of the Natal Income 

Tax Special Court upholding an objection to the 

inclusion of the value of certain immovable property 

donated to a wife by her husband during his lifetime, 

in the calculation of liability for estate duty in 

terms of the Estate Duty Act, 45 of 1955. 

The late Deon James Liege Hulett ("the 

deceased") died on 30 June 1982. On 10 October 1971 

the deceased's wife purchased certain immovable 

property at Umhlanga Rocks on which was situated a 

dwelling house known as "Villa Thorn". The purchase 

price of R72 500 was paid by the deceased but the 

property was by agreement between the deceased and his 

wife registered in the latter's name. 
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3. 

After the death of the deceased the Master of 

the Supreme Court, Natal Provincial Division, acting on 

behalf of the appellant, in his determination of the 

estate's liability for estate duty, included the said 

immovable property in the deceased's estate at a value 

of R200 000 which was said to be its fair market value 

at the date of the deceased's death. An objection by 

the executors of the deceased's estate to the 

inclusion by the Master of this amount in his 

assessment of estate duty was dismissed. An appeai 

was noted to the Natal Income Tax Special Court which 

upheld the objection and held that the property was not 

to be regarded as property of the deceased for the 

purposes of the Estate Duty Act. Leave having been 

granted in terms of section 86A(5) of the Income Tax 

Act, 1962, the appellant now appeals to this Court 
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4. 

against the decision of the Income Tax Special Court. 

This appeal turns on the question whether the 

property donated by the deceased to his wife is deemed, 

for the purposes of sec 3 of the Estate Duty Act, to be 

property of the deceased. That in turn involves the 

question whether the donation falls within the ambit of 

the words "property donated under a donation" in sec 

3(3)(c) of the Estate Duty Act. 

Sec 3(1) of the Estate Duty Act provides that 

for the purposes of that Act -

"the estate of any person shall consist of 

all property of that person as at the date of 

his death and of all property which in 

accordance with this Act is deemed to be 

property of that person at that date." 

Section 3(3) enumerates what property shall be deemed 
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5. 

to be the property of the deceased. At the relevant 

time, namely the date of the deceased's death, this 

subsection provided inter alia that property which is 

deemed to be property of the deceased included -

"(b) any property donated under a 

donatio mortis causa; 

(c) any property donated under a donation 

(other than a donation to a spouse 

under a duly registered ante-nuptial 

or post-nuptial contract or a donatio 

mortis causa) made -

(i) by the deceased." 

Both in Roman Law and in Roman-Dutch Law a 

distinction is drawn between a donation properly so 

called (propria or mera) and a donation improperly so 

called (impropria or non mera). It is unnecessary to 
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6. 

refer to the Roman or the Roman-Dutch Law authorities 

in this regard; they have been dealt with fully in 

Avis v Verseput 1943 AD 331 in which it was held that 

only a donation prompted by sheer liberality or 

inspired solely by a disinterested benevolence on the 

part of the donor, could be described as a donation 

propria. Following Avis's case, this Court in Estate 

Sayle v Commissioner for Inland Revenue 1945 AD 388, 

in construing the words donatio inter vivos as used in 

the Death Duties Act, 29 of 1922, which was the 

forerunner of the Estate Duty Act, held (at 393) that 

these words "must be given their proper legal meaning" 

i.e. a donation properly so called. See also 

Commissioner for Inland Revenue v Estate Kohler and 

Others 1953(2) SA 584(A) at 594C and De Jaqer v 

Grunder 1964(1) SA 446 (A) at 463 D-E. 
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7. 

In argument before this Court appellant's 

counsel contended, firstly, that the word "donation" in 

sec 3(3)(c) of the Estate Duty Act bears the same 

meaning as in the Income Tax Act, 31 of 1941, i.e. any 

gratuitous disposal of property, and secondly, that the 

section referred not only to donations properly so 

called, but also to donations improperly so called. 

It will be convenient to deal with this latter 

contention first. 

In support of his argument that for the 

purposes of sec 3(3)(c) of the Estate Duty Act, 

"donation" was not limited to donations properly so 

called, appellant's counsel relied strongly on the 

difference in wording between sec 3(3)(c) of the Estate 

Duty Act and the corresponding section of the Death 

Duties Act. The Death Duties Act provided in sec 
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8. 

3(1)(b) that for the purposes of determining estate 

duty, the estate of any person shall consist, inter 

alia, of all property which, in accordance with that 

section, is deemed to pass on his death. Sec 3(4) 

of that Act provided, in so far as is relevant, that 

property which is deemed to pass on the death of any 

person shall include -

"(e) any -property passing under a donatio 

mortis causa made by such person; 

(f) any property exceeding in value one 

hundred pounds passing under a donatio 

inter vivos made -

(i) by the deceased " 

Appellant's counsel argued that when the Death Duties 

Act was repealed and replaced by the Estate Duty Act, 
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9. 

the legislature no longer referred to a "donatio inter 

vivos" in the deéming provision, but merely to 

"donation". This change, so it was argued, was 

introduced by the lêgislature to overcome the narrow 

meaning that had been placed on the words "donatio 

inter vivos" by this Court in Avis's case and the 

cases which followed it. 

I do not agree. The Death Duties Act was 

one relating to the payment of duty upon the estates of 

deceased persons. The Estate Duty Act also provides 

for the levy of a duty on the estates of deceased 

persons. The latter Act is, to a large extent -

although there are differences between them - a 

continuation of the former. When the Estate Duty Act 

was enacted, the words "donatio inter vivos" in the 

corresponding section of the Death Duties Act had been 
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10. 

authoritatively interpreted by this Court to mean a 

donation properly so called. Had the legislature 

intended, when it enacted the Estate Duty Act, to bring 

about the radical change in the meaning of "donation" 

suggested by appellant's counsel, one would have 

expected it to have done so explicitly. The addition 

of the words "inter vivos" after the word "donation" 

does not add anything to the word "donation"; they 

merely serve to distinguish that donation from one 

mortis causa. The elimination of the words "inter 

vivos" therefore does not warrant the word "donation" 

in the phrase "property donated under a donation" being 

interpreted more widely than was done in Avis's case. 

In Kohler's case, supra, SCHREINER JA, in dealing with 

the phrase "property .... passing under a donatio inter 

vivos" in sec 3(4) of the Death Duties Act, pointed out 
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11. 

at p 602 D that the word "pass" was borrowed f rom 

English Law "where it is more at home than with us" and 

that "perhaps as a result it evinces various shades of 

meaning as used in our Acts". It seems that the 

legislature, when it enacted the Estate Duty Act, was 

mindful of these remarks and accordingly changed the 

terminology from "property ... passing under a donatio 

inter vivos" to "property donated under a donation". 

Why the legislature chose to substitute "donation" for 

"donatio inter vivos" is not clear. It is, however', 

not significant. The word "donation" has acquired 

under our law the meaning of a gratuitous disposal of 

property prompted by motives of . sheer liberality or 

disinterested benevolence and the change in terminology 

from "donatio inter vivos" to "donation" does not 

warrant a wider connotation being placed on the word 
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