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MILNE JA: 

On 10 November 1982 at about 9 a.m. a collision 

occurred between two vehicles at the intersection of 

Columbine Avenue and Royal Park Drive, Mondeor. One of the 

vehicles was an 8 ton truck ("the truck") driven by one 

Nthlabathe; the other was a Golf motor car ("the Golf") 

driven by one Lane. The appellant's son ("the minor") was 

being conveyed in the Golf at the time and allegedly 

suffered serious brain damage and a fracture of the femur in 

the collision. The truck was insured by the respondent in 

terms of the Compulsory Motor Vehicle Insurance Act, No 56 

of 1972. 

The appellant sued the respondent for damages 

alleged to have been suffered by the minor as. a result of 

the negligent driving of the truck. The appellant also sued 

the insurer of the Golf in the alternative, but this action 



-2-

was settled before the trial and nothing more need be said 

about it. The respondent gave a Third Party notice to Lane 

claiming a declaration that Lane was obliged to contribute 

to any award of damages made against the respondent in 

favour of the appellant. 

At the commencement of the trial it was agreed 

that the trial court should first determine the issue of 

liability as a separate issue in terms of Rule 33(4) of the 

Rules of Court. 

The learned trial judge (Flemming J) found himself 

unable to resolve the conflict in the evidence in the 

appellant's favour and granted absolution from the instance 

with costs. He also found that the respondent had failed to 

discharge the onus vis-á-vis Lane and ordered the respondent 

to pay Lane's costs. The trial court granted leave to the 
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appellant to appeal to the Full Court. No leave was sought 

by the respondent in respect of the order for costs awarded 

against it in favour of Lane. The Full Court dismissed the 

appeal, but in terms of s 20(4)(a) of the Supreme Court Act, 

No 59 of 1959, the appellant was granted special leave to 

appeal to this Court. 

For reasons which will become apparent it is 

necessary to consider the evidence in some detail. The 

following matters were common cause: Shortly before the 

collision the truck was travelling in Columbine Avenue in an 

easterly direction and the Golf was travelling in the same 

road in a westerly direction. At the intersection of 

Columbine Avenue and Royal Park Drive, Lane intended to turn 

to his right into Royal Park Drive. The eastbound 

carriageway in Columbine Avenue was separated from the 

westbound carriageway by traffic islands. At the time of 
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the collision the islands to the west of the intersection 

did not continue right up to the intersection but ended some 

19 m short of it. The islands to the east of the 

intersection did continue up to the intersection. 

The version contended for by the appellant was 

that Lane commenced his right-hand turn and stopped the Golf 

in the centre of the intersection between the traffic 

islands, and that the truck hit the Golf on its left front 

when it was stationary in that position. The version 

contended for by the respondent was that the Golf suddenly 

swung across the path of travel of the truck at a stage when 

it was too late for Nthlabathe to take effective avoiding 

action. It is implicit in Nthlabathe's version that the 

Golf was not stationary when the truck collided with it and 

he, eventually, placed the point of impact approximately in 

the middle of the eastbound carriageway and said that the 
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truck struck the Golf in the middle of the left-hand side 

more or less in the vicinity of the passenger door. 

I deal firstly with the evidence adduced for the 

appellant. The appellant's son (the minor) simply testified 

that he had no recollection whatsoever of the accident and 

this was not challenged. Lane described how he drove the 

Golf in a westerly direction along Columbine Avenue on the 

day in question. He said that at the intersection the robot 

was green for him "... so I proceeded through to wait for 

the oncoming traffic that had the right of way." He stopped 

on his side of the road between the two islands. He had no 

recollection whatsoever of what occurred thereafter until 

some three and a half weeks later when he recovered 

consciousness in hospital. When asked whether the front 

portion of the Golf protruded onto his incorrect side of the 

road he replied "Well, I can't really say that. I don't 
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think it was. It was between the two islands." He could 

not remember whether the oncoming traffic that caused him to 

stop was a car or a lorry. He did remember seeing a white 

truck but he could not remember whether it was parked or 

moving. The most important witness for the appellant was a 

Mrs Booysen ("Booysen"). She was the owner of a shop on the 

north-easeérn corner of the intersection. She testified 

that she was standing at her front desk when her attention 

was caught by a sound which she described initially as 

"braking" but subsequently, and more graphically, as 

"tschoo". She looked up and saw the truck travelling in an 

easterly direction along Columbine Avenue (in the lane 

nearest the traffic island) passing a parked truck. She 

then heard a second sound similar to the first, and at that 

stage saw "... this little red car" (the Golf) stationary in 

between the islands in the intersection. The truck was 

going fast. It hit the left front side of the Golf "... and 
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then started munching it up the road" - with the Golf 

disappearing under the truck and being pushed right across 

the intersection and some distance up Columbine Avenue on 

the eastern side of the intersection and eventually ending 

up on the pavement. 

W/O Rossouw was, at the date of the collision, the 

manager of a filling station on the south-eastern corner of 

the intersection. His evidence was to the effect that, at 

the time of the collision and for some time before, road-

works were being constructed east of Mondeor. A number of 

heavily laden trucks carrying stone for the road-works would 

travel daily along Columbine Avenue and through this 

intersection past his filling station. There was a dip west 

of the intersection and a long hill for approximately 1 km 

east of the intersection. He said 

"... dit was opmerklik gewees dat die voertuie, as hulle 



-8-

afkom van wes na oos het hulle van die afdraande gebruik 

gemaak om spoed op te tel, sodat hulle teen hierdie hoogte 

uit kan ry. 

En by die kruising self? U Edele, die kruising was male 

sonder telling deur my persoonlik gesien rooi, of 

geelkleurig, en daardie voertuie kon nie stop nie, hulle het 

regdeur gery." 

As a result, he telephoned the traffic authorities and they 

established speed traps in the vicinity of the dip but the 

position never improved. I mention this evidence only 

because it has a bearing on the evidence of Nthlabathe at a 

certain stage during his cross-examination. 

The main witness for the respondent was the drïver 

of the truck, Nthlabathe. He testified that on the day in 

question he was driving the truck along Columbine Avenue in 

an easterly direction. The truck was loaded with stone. As 

he went through the dip west of the intersection he was 

travelling at about 50 km/h. As he approached the traffic 

lights in the intersection between Columbine Avenue and 
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Royal Park Drive they were in his favour and he changed from 

sixth gear to fifth gear and continued into the 

intersection. Immediately after he entered the intersection 

"... a red car came into the intersection and turned right 

in front of me." He estimated the distance between the 

truck and the car when it turned as about 2,5 m. He swerved 

and applied his brakes but it was too late to avoid a 

collision. The witness, Koen, who was also called by the 

respondent, does not really take the case any further. 

The crucial question to be decided was whether the 

Golf was stationary between the traffic islands at the time 

of the collision or whether it swung across the path of 

travel of the truck and was struck by it in the middle of 

the eastbound carriageway. The evidence of Booysen and 

Nthlabathe is conflicting and mutually destructive. The 

learned trial judge came to the conclusion that both Booysen 


