IN THE SUPREME COURT OQF SOUTH

AFRICA

{APPELLATE DIVISION)

In the matter between:

VICTORIA MWEUHANGA

and

THE ADMINISTRATOR-GENERAL OF SQUTH WEST
AFRICA '

THE STATE PRESIDENT OF THE REPUBLIC

OF SCUTH AFRICA

THE ATTORNEY-GENERAL FOR SOUTH WEST AFRICA
THE MINISTER QF DEFENCE

Appellant

First Respondent

Second Respondent
Third Respondent
Fourth Respeondent

CORAM: CORBETT, CJ, HOEXTER, E M GROSSKOPF, SMALBERGER JJ&

et NICHOLAS, AJA
HEARD: 19 February 1990

DELIVERED: 20 March 1990

JUDGMENT

E M GROSSKOPF JA

This is an appeal against the refusal by the Supreme

Court of South West Africa {MOUTON J) of an application to compel



the production of a document for the appellant's inspection in
terms of Rule 35(12) read with Rule 30(S) of the Uniform Rules
of Court. To understand the issues it is necessary to set out
the background in some detail. It is as follows.

On 28 November 1985 the appellant's husband was killed
by members of the South African Defence Force in Ovambo, South
West Africa. The Attorney-General of South West Africa indicted
four members of the South African Defence Force on a charge of
the murder of the deceased. Thereafter the State President of

the Republic of South Africa, purporting to act under section 103

~—

——

ter of the Defence Act, no. 44 of 1957, authorized the Cabinet
of the Interim Government for South West Africa, ("the Cabinet")
to issue a certificate directing that the proceedings should not
be continued.

This section, in so far as it is relevant for present
purposes, reads as follows:

"(4) If any proceedings have at any time been

instituted in a court of law against the State, the
State President, the Minister, a member of the South



African Defence Force or any other person in the
service of the State and the State President is of the
opinion - o
(a) That the proceedings wefe instituted by
‘reason of an act advised, commanded, ordered,
‘directed or done in good faith by the State
President, the Minister or a member of the
South African Defence Force for the purposes
of or in connection with the prevention or
suppression of terrorism in an operational
area; and
(b) that it is in the national interest that
the proceedings shall not be continued,
he shall authorize the Minister of Justice to issue
a certificate directing that the proceedings shall not
be continued.
(5) The State President shall not authorize the
Minister of Justice as contemplated in subsecticn (4)
except after having considered a report by the Minister
(scil., of Defence) setting forth the circumstances
under which the act in question tcook place as well as
the factors indicating that that act was advised,
commanded, ordered, directed or done in good faith and
for the purposes of or in connection with the
..prevention or suppression of terrorism in an
operational area."

It is common cause that the function assigned to the
Minister of Justice in this section was, at the time, exercisable
in South West Africa by the Cabinet pursuant to the provisions

of sec. 29 of Proclamation R 101 of 1985. The Cabinet, having



been advised that it had no alternative in law, issued the
certificate on 27 June 1986 and the prosecution‘then terminated.
The appellant instituted proceedings on notice of
motion in the Supreme Court of South West Africa for the setting
aside of the certificate so as to ena?le the pfosecution to

proceed. She cited as respondents, inter alios, the Cabinet, -the

State President, and the Minister of Defence. For convenience

I shall refer to these proceedings as “"the main application”.

An issue in the main application was whether the State President
had bee; furnished with a proper report by the Minister of
Defence as required by section 103 ter (5} of the Defence‘iét?
On behalf of the Minister of Defence an affidavit was filed by

Col. P J de Klerk of the South aAfrican Defence Force. Col. de

Klerk stated inter alia that he had been instructed to

investigate whether the circumstances of the deceased's death
fell within the terms of section 103 ter of the Defence Act. He
came Lo the conclusion that action in terms of section 103 ter

{4) of the Act was justified and, indeed, necessary. He



therefore prepared a report as contemplated by section 103 ter
(5) for the EOnsideration of the Minister of Defence. In his
affidavit Col. de Klerk set out a summary of the report} but
added that he did not consider it advisable in the public
interest to attach the report itself to his affidavit. His
draft report was signed by the Minister of Defence and submitted
to the State President.

The then State President, Mr. P W Botha, filed an
affidavit confirming the facts, in so far as they related to him,
set out in Col. de Klerk's affidavit.

On receipt of Col. de Klerk's affidavit, the app;iignt
gave notice in terms of Rule 35{12) of the Uniform Rules of Court
_requiring the Minister of Defence to produce for her inspection
certain documents to which reference was made in Col. de Klerk's
affidavit. Among these documents was 'the 'report' purportedly
in terms of Section 103 ter (5) ...". ThelMinister refused to

produce this document "op grond daarvan dat gemelde verslag die

veiligheid van die Staat raak en dat blootstelling daarvan die



veiligheid van die Staat nadelig sal raak". Thereafter, on 28
June 1988, the appellant applied on notice of mqtion for an order
directing the Minister of Defence to comply forthwith with her
above-mentioned notice, and to produce for her inspection cgertain
documents, of which the only one still in issue is thg report in’
terms of section 103 ter (5). I shall refer to this application
as '"the interlocutory application". 1In opposition to the
inferlOCutory application Col. de Klerk filed an affidavit
attaching an affidavit. by the Minister of Defence said to have
been made in terms of section 66 of the Internal Security Act,
no. 74 of 1982 and section 29 of the General Law Amendment‘aéfﬁ
no. 101 of 1969. The Minister's affidavit reads as follows:

"BEeDIGDE VERKLARING IN TERME VAN ARTIKEL 66 VAN DIE

WET OP BINNELANDSE VEILIGHEID, WET NO 74 VAN 1982 EN

ARTIKEL 29 VAN DIE ALGEMENE REGSWYSIGINGSWET, WET NO.
101 VAN 1969
Ek, die ondergetekende,
MAGNUS ANDRE DE MERINDOL MALAN
verklaar hiermee onder eed as volg:
1.

Ek is die Minister van Verdediging van die Republiek

van Suid-Afrika en die verantwoordelike Minister wvir

die doeleindes van Artikel 66 van die Wet op



Binnelandse Veiligheid, Wet No. 74 van 1982, en Artikel
2% van die Algemene Regswysigingswet, Wet No. 101 van
1969. '

2.
Ek het in die onderhawige aangeleentheid op 7 Mei 1986
h verslag ingevolge Artikel 103 ter{5) van die
Verdedigingswet 44 van 1957 aan die Tweede Respondent
(the State President) voorgelé. Ek het ook ter insae
gehad n opsomming deur Kolonel PETRUS JACOBUS DE KLERK
soos vervat in paragraaf 9 van sy beédigde verklaring
gedateer 27 Januarie 1988 in die aangeleentheid van
VICTCRIA MWEUHANGA en DIE KABINET VAN DIE TUSSENTYDSE
REGERING VIR SUIDWES-AFRIKA EN ANDERE.

3.
Ek het persconlik die bogemelde verslag en opsomming
oorweeg en na my ocordeel, raak die verslag,
uitgesonderd die opsomming van Kolonel DE KLERK, die
veiligheid van die Staat en sal die blootlegging wvan
die volledige verslag, na my oordeel, die veiligheid

van die Staat nadelig raak."

-

The appellant persisted with the interlocutory
application. It came before MOUTON J, and was refused with
costs.

In due course the main application was heard by a Full
Court consisting of MOUTON, LEVY and HENDLER JJ. After hearing
argument the Court granted the application and set aside the

certificate purportedly issued in terms of section 103 ter of the






