
ARMAMENTS CORPORATION OF SOUTH AFRICA 

LIMITED Appellant 

and 

SOLAS PRODUCTS (PROPRIETARY) LIMITED Respondent 



Case No 167/88 - mp 

IN THE SUPREME COURT OF SOUTH AFRICA 

APPELLATE DIVISION 

In the matter between: 

ARMAMENTS CORPORATION OF SOUTH AFRICA 

LIMITED Appellant 

and 

SOLAS PRODUCTS (PROPRIETARY) LIMITED Respondent 

CORAM: HOEXTER, E M GROSSKOPF, VIVIER, KUMLEBEN, JJA 
et NIENABER, AJA 

HEARD: 26 February 1990 

DELIVERED: 16 March 1990 

J U D G M E N T 

HOEXTER, JA... 



2 

HOEXTER, JA 

In the Transvaal Provincial Division the 

respondent company ("Solas") instituted an action for 

damages against the appellant company ("Armscor"). The 

cause of action was an alleged breach of contract. The 

only issue at the trial was whether or not on 11 June 1984, 

or alternatively during the period May/June 1984, the 

parties had entered into a contract for the supply of 

certain goods by Solas to Armscor. Solas alleged and 

Armscor disputed the existence of the contract. The trial 

came before ROUX, J. Having heard argument the learned 

Judge on 3 September 1986 ruled in favour of Solas. He 

declared that a contract had been concluded between the 

parties on 11 June 1984 and he ordered Armscor to pay 

certain costs in regard to the proceedings. Thereafter the 

matter of the quantum of damages was agreed between the 

parties. On 18 April 1988, and by consent, the learned 
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Judge granted judgment in favour of Solas in the sum of 

R80 000 with costs. With leave of the trial Court Armscor 

appeals against the f inding of the Court a quo that a 

contract had been concluded between the parties. 

Solas carries on the business of an importer and 

exporter. Its principal place of business is in Sandton 

but its head office is at Hout Bay; and its attorneys are 

in Cape Town. Armscor has its head office in Pretoria. 

It carries on business, inter alia, as a supplier of arms 

and equipment to the South African Defence Force. The 

contract alleged to have been concluded related to the 

supply and commissioning of an expensive battery. The 

relevant—negotiations between the parties were largely, but 

not exclusively, conducted by the use of telex 

communications between Armscor in Pretoria on the one hand, 

and on the other hand Solas (in Hout Bay) or its attorneys 

(in Cape Town). 
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At the trial, and with the approval of ROUX J, 

the parties invoked the provisions of Rule 33(4). There 

was placed before the trial Court a "Statement of Admitted 

Facts" in which reference was made to various telexes and 

letters exchanged between the parties during the period 

May/June 1984. The telexes and letters in question were 

reproduced in a bundle of documents which was likewise 

placed before the trial Court. The parties requested the 

Court a quo to determine the issue (whether or not a 

contract had been concluded) by reference to the documents 

contained in the bundle. 

In what follows reference to individual documents 

in the bundle will be made by indicating both the date 

thereof and the alphabetic symbol assigned thereto in the 

Court below. I proceed to consider the sequence and main 

content of the negotiations between the parties. 

(1) On 2 May 1984 and by way of a "Request 
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for Offer"("A") Armscor invited offers for the 

supply of the battery. 

(2) By letter dated 2 May 1984 addressed to 

Armscor ("B") Solas undertook to act as 

an importer of the battery on behalf of 

Armscor at a total price of R973 000 

(3) In response to this offer Armscor on 16 

May 1984 sent a telex message ("C") to 

the attorneys of Solas. 

The message stated:-

"OFFER E13/84/419 DATED 

1984-05-02 SOLAS PRODUCTS . 

ACCEPTED SUBJECT SOLAS 

CONDITIONS WITH AMENDMENTS BY 

ARMSCOR AS WELL AS ARMSCOR 

ADDITIONAL CONDITIONS. TOTAL 

VALUE R973 000,00". 

On the same date Armscor wrote a letter 

("D") to Solas in which the following 

was recorded: 
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"Your proposal dated 

1984-05-02, for the supply of 

the equipment as specified in 

annexure 'A', has been 

accepted. Enclosed is order 

KP 165078 (DP) which is 

subject to the conditions as 

detailed in annexure 'A'." 

In para 2.1 of Annexure "A" to letter 

("D") it was stated that the order was 

subject to the provisions of Armscor's 

"General Conditions of Contract". Para 

2.2 of Annexure "A" to the letter 

further set forth seven "Supplementary 

Conditions." Para 2.2.2 contained the 

following supplementary condition:-

"2.2.2 As the price basis is 

delivered into store, any 

costs incurred by Armscor as 

a result of clearing the 

goods will be recovered from 

the Contractor (except thát 



7 

these amounts will not cause 

the amount of R22 000,00 as 

specified in the guotation to 

be exceeded)." 

(4) On 23 May 1984 Solas sent to Armscor an 

invoice ("E") reflecting, inter alia:-

"To total net amount due -

payment to be effected as 

detailed in your order 

R973 000". 

(5) On 29 May 1984 the attorneys for Solas 

sent a telex message ("F") to Armscor 

referring to the latter's letter dated 

16 May 1984 ("D") and a meeting held at 

the offices of Armscor on 25 May 1984. 

The relevant portions of telex ("F") 

read:-

"YOUR CONDITIONS RELATING TO 

THE ABOVE ORDER ARE 

ACCEPTABLE TO OUR CLIENT, 

SAVE FOR THOSE CLAUSES, WHICH 
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OUR CLIENT REQUIRES TO BE 

AMENDED AS FOLLOWS:-

One of the clauses which in its telex 

Solas required to be amended was 

supplementary condition 2.2.2. 

(6) Solas proposed to import the battery 

from a supplier in Portugal ("Tudor"). 

On 5 June 1984 Solas sent a telex 

message ("G") to Armscor informing it 

that in the meanwhile another party had 

confirmed a like order with Tudor and 

that Solas had been advised by the 

latter:-

"THAT UNLESS THE DOWNPAYMENT 

AND THE LC" (letter of 

credit) "WILL BE AT HAND 

WITHIN 48 HOURS THE PRICE AS 

WELL AS THE DELIVERY TIME 

WILL HAVE TO BE REVISED." 

(7) In response to telex "G" Armscor on 6 
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June 1984 sent a lengthy telex message 

("H") to Solas informing it that:-

"2. PAYMENT WITHIN 48 

HOURS NOT POSSIBLE 

DUE TO THE 

FOLLOWING REASONS." 

One of the reasons mentioned was:-

"2.4 NO CONSENSUS HAS 

BEEN REACHED 

BETWEEN THE PARTIES 

IN RESPECT OF SUB-

CLAUSE 2.2.2 OF 

ARMSCOR'S CURRENT 

COUNTER OFFER." 

In para 4 of the telex ("H") Armscor 

"...PROPOSED THAT THE 

EXISTING SUB-CLAUSE 2.2.2 AS 

CONTAINED IN ARMSCORS CURRENT 

COUNTER OFFER BE ACCEPTED." 

Para 5 of telex "H" was typographically 

marred by the omission of certain 

words. How Armscor had intended para 

5 to read may be seen from the 
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undermentioned quotation from para 5 in 

which the words accidentally 

omitted in telex "H" are underlined:-

"5. SHOULD YOU AGREE TO ACCEPT 

THE CONDITIONS AS STATED IN 

SUB-CLAUSE 2.2.2, IT IS 

PROPOSED THAT IN ORDER TO 

EXPEDITE THE EVENTUAL PAYMENT 

THE REQUIRED INVOICE BE 

SUBMITTED TO ARMSCOR AS SOON 

AS POSSIBLE". 

(8) It is common cause that on the same day 

(6 June 1984) Armscor advised Solas by 

telephone of the above omission in 

telex "H"; and that on 7 June 1984 and 

by way of a further telex message to 

Solas ("J") Armscor repeated telex "H" 

but reworded par 5 so as to include the 

words which on the previous day had 

been inadvertently omitted from telex 

"H". That these facts are common 
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cause appears from para 10 of the 

"Admitted Facts", which is in the 

following terms -

"10. On 7th June 1984 at 08h24, 

Defendant sent a telex to 

Plaintiff and Plaintiff's 

attorneys (Annexure 'J' 

hereto), being a correction 

of Annexure 'H' of which 

Plaintiff was telephonically 

advised on 6th June 1984." 

(9) Solas responded to telex "H" by way of 

a telex message to Armscor ("I") 

transmitted during the evening of 6 

June 1984. Ex facie telex "I" it was 

sent at 19h53. It will be remembered 

that prior to telex "G" on 5 June 1984 

(in which Solas had stated that failing 

a down-payment and a letter of credit 

within 48 hours the price and delivery 

time would have to be revised) the 



12 

parties had negotiated on a firm total 

price of R973 000. In telex "I", 

however, Solas stated:-

"DUE TO ESCALATION OVERSEAS 

WE HAVE TO INPORM YOU THAT 

OUR OFFER FOR THE ABOVE 

AMENDS AS FOLLOWS: " 

whereafter various components of a new 

price totalling R1 006 420 were set 

forth. In telex "I" Solas went on to 

say: -

"SUB CLAUSE 2.2.2 IS 

ACCEPTED, PROVIDED OUR 

LIABILITY DOES NOT EXCEED 

R20 000,00." 

(10) On 7 June 1984 Armscor transmitted a 

telex message ("J") to Solas. It has 

already been mentioned that "J" is 

simply a corrected version of "H" in 

which the words missing from para 5 


