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HOEXTER, JA,
This is an appeal, in terms of sec g6A(5) of the

income Tax Act No 58 of 1962 {"the #ct") against a decision
of the Cape Income Tax special Court. The late Mrs A G
Bourke t"thé taxpayer' ) was a widow resident in Ccape Town.
rentals and certain

income from investments,

She derived
farming interests. The appellants in this appeal are the
executors in the taxpayer's estate- The respondent is the

Commissioner for Inland Revenue {(''the commissioner").
Dur ing the  Yyear of assessment ended ©n
28 February 1982, and in connection with her farming

y of compensation 2an

interests: the taxpayer received by wa

924,00 ("the accrual")- The events l1eading

amount of R109
up to the accrual will be mentioned later in thié jJudgment.

In a revised agsessment dated- 1 November 1984 the

commissioner included the accrual as part of the taxpayer's
taxable income. on behalf of +he taxpayer an objection



was lodged with the commissionér against the inclusion of
the accrual as part of the taxpayer's ‘taxable income. The
ccmmissioner disallowed the objection. In February 1985
the taxpayver appealed to the court below against the
commissioner's disallowance of her objection. The
taxpayer died in March 1985, whereafter the appeal to the
court below was pursued by the appeliants.

For_purposes of tﬁe appeal to the special court
there was prepared an "Agreed Statement of Facts and
Issues" to which reference will hgreafter be made as "the
statement of facts". At the end of argument in the court
below only one issue fell to be decided. That issue was
decided against the taxpayer. Hence the present appeal.

The essential facts fall within a small compass.
Mr Bernard John Bourke ('"Bourke") was at one time the owner
of seven Lowveld farms ("the property'") in the district of

Nelspruit, Transvaal. Bourke leased three of the farms



forming part of the properﬁy tc the members of the Mayo
Timber Syndicate ("the syndicate"). It would appear _that
at some time after Janvary 1971 the ownership of the
property was transferred from Bourke to the Bernard Bourke
Trust ("the trust™}. For some years bhefore 1979 the trust
and the syndicate had carried on the business of timber
plantation growers on the property. “The plantations
consisted of pine trees and gum trees. They also farmed
with fruit trees on the property. The aforesaid business
was carried on by the syndicate on the three farms of
which it was the lessee, and by the trust on the balance of
the property.

The taxpayer was the beneficiary of one-half sf
the trust. In turn the trust held a one-seventh share in
the syndicate. In her own right, furthermore, the

taxpayer held a one-seventh share in the syndicate.

Adjoining the property was a farm {"the

#



-

neighbouring farm") owned by the company H L Hall and Sons
Ltd ("Hall”). On 26 June 1979 a fire stgrted, on the
neighbouring farm. It spread to the property where it
destroyed many trees. As compensatioen for the destruction
of the trées Hall paid the trust and the syndicate two
amounts totalling almost R336 000,00. By virtue of her
interegts in the trust and the syndicate the taxpayer
received a share of the cbmpensation 50 paid. It is
common cause that if the compensation received by the
trust and by the syndicate from Hall represented income in
their hands, then the accrual represented income in the
hands of the taxpaver.

In para 9 of the statement of facts it wa§ agreed
that-~

"...the total amount of compensation received by

the appellant” (the taxpayer) "can be apportioned
as follows:



LU}

{a) . For the loss of pine trees R102 553,00
(b) For the loss ©f gum trees R 4 160,00
(c) For the loss of avocado pear

and pecan nut trees R 3 211,00

R109 924,00"

In the initial objection to the commissicner's

revised assessment and in the appeal before the court below
it was coﬁtended on behalf of the taxpayer that no portion
of the accrual was subject to téx siﬁce it was a receipt of
a capital nature. In sec 1 of the Act the definition of

"gross income” reads as follows:-

"'gross income'; in ’relation to any year or
period of assessment, means, in the case of any
person, the total amcunt, in cash or otherwise,
received by or accrued to or in favour of such
person during such year or period of assessment
from a source within or deemed to be within the
Republic, excluding receipts or accruals of a
capital nature, but including, without in any way
limiting the scope o¢f this definition, such
amounts (whether o¢f a capital nature or not) so
received or accrued as are described hereunder,
namely: -

L A A A L L R I

{Paras (a) to (n) of the definition then follow}.
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It was not contended on behalf of the commissioner that the
present case is covered by any of the provisions set forth
in paras (a) to (n) of the definition.

In para 10 of the statement of facts it was
agreed -

"'...that the amount of R3 211,00 in respect of

the loss of the avocado pear trees and the pecan

nut trees was a receipt of a capital nature.”
At the outset of the appeal in the court below a further
concession was made on behalf of the commissioner, namely,
that the compensation for the 1lcss of the gﬁm trees was
likewise a receipt of a capital nature. The propriety or
otherwise of the last-mentioned concession is not an issue
in the appeal before this court.

Accordingly the only issue which remained for
decision in the court below was whether the amounts

received by the trust and the syndicate for the loss of the

pine trees were receipts of a capital nature within the



meaning of "gross income" in sec 1 of the Act. In terms of
sec 82 of the Act the burden of proof that such
compensation was a receipt of a capital nature rested upon
the taxpayer. The court below came to the conclusion that
the compensation for the loss of the pine trees could not
be regarded as receipts of a capital nature. The outcome
was - to quote from the judgmeqt of the learned President
(3ERMAN, J) in the court below:-

"...that save insofar as the gum trees are

concerned (where the appeal was conceded by the

Commissicner at the commencement of the hearing)

the appeal, which was confined to the question of

the pine trees, is dismissed."

At the date when the fire destroyed trees on the
property there existed and there was being duly performed a
writﬁen agreement ("the contract") between the trust and
the syndicate as sellers and a company known as Densa

Sawmill (Pty) Ltd ("Densa") as buyer. The contract, which

had been concluded in January 1971, related to the sale of



the yield of pine sawlogs on the property. The full terms

of the contract need not here be stated. Suffice it to

say that in terms thereof:-

(1)

(2)

(3)

the trust and the syndicate agreed to sell to
Densa the total yield of pine sawlogs (as
specified in the contract) ‘'which shall be
produced on a sustained basis'" from the forestry
activities of the trust and the syndicaFe on the
property;

the pine sawlogs aforesaid were divided into
certain classes according to age, diameter and
length, and the prices of the various lég classes
were defined;

the sellers would deliver the pine sawlogs to the
buyer at the plantation road and payment therefor
would be made by Densa within 30 days of the date

appearing on the monthly statements submitted by






