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Case no 296/89 
/MC 

IN THE SUPREME COURT OF SOUTH AFRICA 

(APPELLATE DIVISION) 

Between: 

PHOTOCIRCUIT SA (PTY) LIMITED Appellant 

and 

P P DE KLERK NO 1st Respondent 
A M DE SWARDT NO 2nd Respondent 
ELECTRICAL & ALLIED WORKERS 
TRADE UNION OF SOUTH AFRICA 3rd Respondent 
RICHARD EDWARD MORGAN 4th Respondent 
ERIC BENJAMIN WILLIAMS 5th Respondent 
LUCAS JOSEPH VAN DYCK 6th Respondent 
DESMOND VAN WYK 7th Respondent 
JEFFREY ISAACS 8th Respondent 
KAREN JANICE ALCOCK 9th Respondent 
FREDA SMITH 10th Respondent 
PAMELA PATRICIA JULIUS llth Respondent 
MAGDALENE SONIA PETERSEN 12th Respondent 
JAMES JOHANNES ORANGE 13th Respondent 
RAYMOND HAROLD ABRAHAMS 14th Respondent 
NATIONAL INDUSTRIAL COUNCIL FOR 
IRON, STEEL, ENGINEERING AND 
METALLURGICAL INDUSTRY 15th Respondent 

CORAM: VAN HEERDEN, MILNE, EKSTEEN, 

NIENABER JJA et PREISS AJA. 

HEARD: 8 NOVEMBER 1990 

DELIVERED: 30 NOVEMBER 1990. 
J U D G M E N T 



2. 

PREISS AJA: 

The appellant is a manufacturer of electronic 

printed circuit boards. It conducts business in 

Lansdowne within the magisterial district of Wynberg, 

Cape Province. In 1987 a number of its employees 

became members of the ELECTRICAL AND ALLIED WORKERS' 

TRADE UNION OF SOUTH AFRICA ("the union"), a trade 

union incorporated and registered in terms of the 

Labour Relations Act, No 28 of 1956 ("the Act"). The 

employees and the union requested the appellant to 

deduct union subscriptions from their wages and pay 

them directly to the union. The appellant was 

furnished with stop orders authorising such deductions. 

The appellant refused to comply with the request. By 

reason of the appellant's refusal the union on 14 March 

1988 declared a dispute with the appellant and referred 
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3. 

it to the NATIONAL INDUSTRIAL COUNCIL FOR IRON, STEEL, 

ENGINEERING AND METALLURGICAL INDUSTRY ("the industrial 

council"). The industrial council called a meeting 

between the parties for 15 April 1988 to resolve the 

dispute. The appellant failed to attend the meeting. 

On 16 May 1988 a strike ballot was held; thirteen out 

of a total of fourteen members of the union were 

present at the ballot. They voted in favour of 

calling a strike. The strike commenced on the 

following day, 17 May 1988. On 19 May 1988 the 

appellant dismissed the striking employees. 

On 2 June 1988 the union, together with 

eleven aggrieved employees referred the dispute in 

regard to the dismissals to the industrial council in 

terms of s 27 A(l) (a) of the Act and on the same day 

applied for a reinstatement order in terms of s 43(2), 

thereby susperseding the earlier dispute. The 
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4. 

appellant was not represented at the hearing of the 

application. The industrial court issued an order 

reinstating the eleven employees. 

This dispute not having been settled by the 

industrial council, the next step was a further 

application by the eleven employees and the union to 

the industrial court for a final determination in 

terms of s 46(9)(a) of the Act. The appellant was not 

represented when the hearing commenced, but on the 

second day Mr Peschkes, its sole director, made an 

appearance and argued that the industrial court had no 

jurisdiction to make the determinacion. The 

industrial court dismissed this objection and made the 

following order on 14 July 1988: 

"In terms of s 46(9) of the Labour Relations 
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5. 

Act No 28 of 1956, as amended, the following 

Order is made as a final determination of the 

dispute between the parties: 

1. Respondent is ordered to pay each of the 

second to twelfth. Applicants their 

weekly wages for the period 19 May 1988 

to date hereof at the rates which were 

applicable in each case immediately 

prior to their dismissal on 19 May 1988, 

which payment shall be made to first 

Applicant at 18a Capuchin Street, 

Athlone on or before 12 noon on 15 July 

1988. Any sums already paid to 

Applicants in lieu of notice, fall to be 

deducted from payments to be made in 

terms of this Order. 

2. Respondent is ordered to reinstate such 

of the second to twelfth Applicants as 

tender their services to Respondent on 

or before 8h00 on Monday 15 July 1988 on 

terms and conditions no less favourable 

than those which governed their 

employment prior to their dismissal on 

19 May 1988. 
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6. 

3. The reinstatement as aforesaid is to be 

retrospective to 19 May 1988 and any 

payments made in terms of clause 1 of 

this Order shall be deemed to have been 

made in compliance with this clause. 

4. Should Respondent fail to reinstate any 

of the Applicants as contemplated in 

clause 2 of this Order, Respondent is 

ordered to pay to each such Applicant 

his weekly wages as aforesaid for a 

further period of three months as from 

date of this Order. 

5. Leave is granted to Respondent to apply 

to this Court, on one week's notice to 

First Applicant, for a variation of 

clause 4 of this Order should any of the 

affected Applicants be reinstated by 

Respcndent or obtain alternative 

employment prior to the expiry of the 

three month period aforementioned. 

6. Should any of the second to twelfth 

Applicants succeed in obtaining 

alternative employment within three 

months from date hereof, such Applicant 
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7. 

is to notify First Applicant who in 

turn, shall notify Respondent of the 

fact of such alternative employment 

having been obtained and the date at 

which such alternative employment 

commenced." 

On 26 September 1988 the appellant launched 

review proceedings in the Cape Provincial Division for 

the setting aside of the reinstatement order and the 

determination. The member of the industrial court who 

had granted the reinstatement order was cited as the 

first respondent. The member of that court who had 

made the determination was cited as the second 

respondent. The union was the third respondent. The 

eleven aggrieved employees were cited as the fourth to 

fourteenth respondents. The industrial council was 

joined by the appellant as the fifteenth respondent 

soon after the proceedings were commenced. All the 
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4 8. 

respondents opposed the review proceedings, the 

fifteenth respondent confining itself solely to the 

question whether s 23(1) of the Act conferred 

jurisdiction upon it over the appellant. 

In these proceedings the appellant 

applied for the review and setting aside of 

"(a) the order given by the first respondent 

in his capacity as additional member of 

the industrial court on 20 [June] 1988 

in the application brought by third to 

fourteenth respondents against the 

applicant in terms of the provisions of 

section 43 of the Labour Relations Act 

No 28 of 1956; 

(b) the determinarion made by second 

respondent in her aforesaid capacity 

made on 14 July 1988 in the application 

by third to fourteenth respondents 

against the applicant in terms of the 

provisions of section 46(9)(a) of the 

said Act." 

The review was heard by FRIEDMAN and 
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9. 

BERMAN JJ who, on 28 April 1989, dismissed the 

application. The matter has since been reported as 

Photocircuit SA (Pty) Ltd v De Klerk NO and De Swardt 

NO and Others 1989(4) SA 209 (C). At the same time, 

and in terms of a counter-application brought by the 

third to fourteenth respondents (which was unopposed), 

paragraphs 4, 5 and 6 of the above determination were 

set aside on the ground that the matters dealt with ±n 

those paragraphs did not constitute a final 

determination and were in conflict with a reinstatement 

order. The counter-application and the setting aside 

of the above paragraphs have no part in the appeal 

now before us; they are mentioned merely to complete 

the factual background. 

The appellant thereupon sought leave to 

appeal against the whole of the judgment and order of 
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10. 

the court a quo. Leave to appeal was, however, 

limited by the court to the following issues: 

1. Whether s 23(1) of the Act confers 

jurisdiction on the fifteenth respondent 

over the appellant, a non-member; 

2. Whether the strike was illegal, i.e. 

whether the matter which led to the 

strike was already dealt with in the 

industrial agreement which was operative 

on 19 May 1988; and 

3. Whether a reference of the dispute to 

the industrial court at the instance of 

the aggrieved employees was a proper 

reference in terms of s 46(9) of the 

Act. 

These grounds of appeal will be addressed in 

the same order. Before I proceed to deal with them it 

remains only to mention that the first and second 
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