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The point in this appeal is whether a document,
issued to a building contractor during the course of work
and termed a variation order, amended the basis on which
the éontractor was to be paid from rates fixed in advance
to a fair and reasonable remuneration to be determined
afterwards.

The building contractor was. the plaintiff in
the court below and is the appellant in this one. The
building owner was the defendant and is nﬁw the
respondent. I shall continue te refer to them as the
plaintiff and the defendant respectively.

The plaintiff in 1975 tendered for the
construction of the no 1 military hospital complex at
Voortrekkerhoogte described in the tender documents as

"... a ten storey main hospital building, "a

separate boiler house and workshops connected
to the hospital building by a service tunnel; a

separate building providing temporary
accommodation for patients arriving by
helicopter; and site works comprising roads,

parking areas, retaining walls, access bridge“



etec. The buildings are of a framed reinforced
concrete construction filled in with brick
walls externally and internally. Mechanical
and electrical services are included in this
contract,”
- for a composite sum of R21 840 000,00. The plaintiff's
tender, ong of several, was accepted by the defendant,
acting through the Department of Public Works (herein-
]
after referred to simply as "the department"). Contract
no 25363 was thereupon formally concluded between the
parties, comprising the articles of agreement and
conditions of contract, a specification, the drawings
{"A1-24"), and a schedule of quantities. The site was
handed over to the plaintiff on 10 September 1975. The
agreed period of completion was 54 months but, as

sometimes happens in matters of this sort, expectations

exceeded execution and execution exceeded the contract

period. Although the character and scope of the work

remained essentially the same, the work was only

completed in 1983 at a cost, taking the priced rates but
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also escalation into account, of R35 508 862,00.

One reason, at least, for this phenomenal
increase was that tenderers were invited to tender on the
footing of provisional (as oppeosed to firm) bills of
guantities, which, moreover, contained a number of
provisional sums (i.e. items with unpredictable
gquantities}, all of which were in turn compiled on the
strength of preliminary sketch plans {(as opposed to
detailed working drawings). A contract sum, calculated
by applying fixed rates to imprecise gquantities, was
bound to differ from the sum ultimately produéed once the
work had been completed and the guantities finally

measured. (Cf MINISTER ©OF PUBLIC WORKS v W J M

CONSTRUCTION CO (PTY) LTD 1983 (3) SA 58 (A) at 64 B-F.)

"Bills of Quantities"” are defined in the
conditions of contract to mean
"the document attached to this Contract in

which are entered the quantities of work,

labour, materials, and articles required for
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the execution of this Contract. The words
'Schedule of Quantities' shall mean the Bills
of Quantities with the rates or prices of the
items at which the Department of Public Works
agrees to pay the contractor."
The word "provisional" was used, in relation to the bills
of quantities, to convey to prospective tenderers that
all quantities inserted in the bills (and not only those
which by their very nature could not be assessed in
advance) were imprecise and might, on eventual
remeasurement, prove to have been inaccurately estimated.
This somewhat untidy procedure was adopted in
an effort to regain lost time. The decision to erect a
comprehensive military hospital in the vicinity of
Pretoria had in fact been taken as early as 1972. A site
had been selected at Verwoerdburg and the preparaticn of
bills of guantities was well advanced when a geological
report revealed that the site was not suitable for its

designated purpose because of the danger of dolomitic

sinkholes, A fresh site was eventually located at
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Voortrekkerhoogte. The project had by now become

decidedly urgent. That was the reason why it was

resolved to prepare provisional bills of qguantities,
containing several provisional amounts, on the basis of
preliminary architectural and structural sketch plans,
and to call for tenders accordingly.

Tenderers were furnished with, inter alia, the
set of sketch plans ‘A1-24), the provisional bills of
quantities as well as these express warnings:

"Provisional Bills of Quantities.

All the work in these bills of guantities has
been measured provisionally from the sketch
plans and will be remeasured as executed and
paid for according to prices in the bills of
guantities and any unexpended amounts shall be
deducted from the amount of the contract sum.
The guantities in these provisional bills of
gquantities are not to be used for ordering
materials.

Provisional Sums.

All provisional sums shall be expended as
directed by the engineer and any balance
remaining shall be deducted from the amount of
the contract sum. All provisional sums are

nett and do not allow for 5% cash discount.
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The contractor may allow for profit if

reguired.

Procedure for carryving out the works.

Contractors are advised that, at the date of

han@ing over the site, only architectural and

structural working drawings will be available

and it is anticipated detail working drawings

will not be available for at least 12 months

after the date of handing over the site."
Tenderers were accordingly in effect told to discount, in
the rates quoted by them, the risk of errors 1in the
estimation of gquantities.

This also appears from the contract documents
which the plaintiff signed after its tender was accepted.
The contract documents made it plain that the defendant
was not contractually committed to the estimates of
guantities contained in the ©provisional bills of
quantities and that payment for items for which rates had
been quoted would only be finalised once the work had

been measured and valued, by applying the unit rates to

the measured guantities.
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clause

reads:

Clause 3 of the conditions of contract, sub-

{iii) in particular, is important. The clause

"3. (i) The Contractor shall receive payment

only for the Works actually executed and

~accepted.

(ii) ...

(iii} Without invalidating the Contract,
the Engineer shall have the right by means of
an Order in Writing, by varying the Drawings,
Specification and Bills o©of Quantities, to
increase or decrease the guantities of any item
or items or to omit any item. or items or to
insert any additional item or items provided
the total Contract amount be not therehy
decreased or increased in value more than 20
percent. Such variaticns shall be measursd and
valued at the rates and prices contained in the
Schedule of Quantities and added to, or
deducted from the Contract amount. Should
there be any dispute as to whether such Order
in Writing constitutes a Variation Order 1in
terms of this Contract, the decision of the
Engineer shall be final.

(iv) No claim for any extra or for any
addition or for any variation shall be
entertained unless such extra, addition or
variation was ordered in writing by the
Engineer. No objection to the description orx
terms of an Order in Writing will be
entertained unless lodged in writing with the
Engineer within 21 days of the date c¢f the






