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J U D G M E N T 

CORBETT CJ: 

On 10 September 1980 the respondent signed a 

written contract of guarantee ("garansie") in terms of which 

she bound herself to the appellant, Nedbank Limited, as 

surety and co-principal debtor (with renunciation of the 

benefits of excussion and division) for the repayment on 
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demand of all moneys owed by Petrus Gideon Van Zyl ("Van 

Zyl") to the appellant on overdraf t then or f rom time to 

time thereafter. At the time of the execution of this 

contract, which is more correctly to be described as a 

suretyship, the respondent was married to Van Zyl in 

community of property. In entering into the contract she 

was duly assisted by her husband. In February 1981 

respondent and Van Zyl became estranged and they were 

divorced on 25 May 1982. In terms of a consent paper 

entered into by the parties and incorporated in the decree 

of divorce the assets of the joint estate were divided 

between the parties. It appears that during the subsistence 

of the marriage respondent was not possessed of any assets 

outside the joint estate. 

During 1984 Van Zyl defaulted on his obligations 

to appellant and the latter endeavoured to recover from him 

the amount owing on overdraft. which as at 23 October 1984 
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amounted to Rl5 213,61. He failed to pay and default 

judgment was taken against him. He did not satisfy the 

judgment and disappeared. 

In March 1985 appellant instituted action against 

respondent in the Transvaal Provincial Division claiming 

payment of the aforesaid amount of R15 213,61, together with 

interest and costs. Appellant sought to hold respondent 

liable for this amount solely on the basis of the deed of 

suretyship signed by her on 10 September 1980. The matter 

came to trial before Roux J who held that the deed of 

suretyship was a nullity and dismissed appellant's claim 

with costs. With leave granted by the trial Judge, 

appellant now appeals against the whole of the judgment and 

order of the Court a quo. 

One of the crucial issues which arises on appeal is 

whether a wife married in community of property can validly 

enter into a contract in terms of which she stands surety 
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for a monetary obligation undertaken by her husband. There 

are two conflicting decisions on this point. In Reichmans 

(Pty) Ltd v Ramdass 1985 (2) SA 111 (D) Friedman J held that 

such a deed of suretyship was valid; and in the unreported 

case of Volkskas Bpk v Van Heerden, decided on 20.5.85 in 

the Cape Provincial Division, Rose-Innes J held that it was 

not. In the present case Roux J preferred to follow the 

decision, and reasoning, in Volkskas Bpk v Van Heerden. 

Fundamental to the decision in the latter case were 

the propositions that a person cannot stand surety for his 

own obligation; and that if he purports to do so the 

resulting transaction is a nullity. There is authority 

to support these propositions. The obligations of a 

surety are essentially accessory in nature, in the sense 

that they are grafted onto a principal obligation and 

without a principal obligation they can have no separate 

existence. The definition of a contract of suretyship 
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given in Caney, The Law of Suretyship, 3rd ed, p 27 reads as 

follows: 

"Suretyship is an accessory contract by which 

a person (the surety) undertakes to the 

creditor of another (the principal debtor), 

primarily that the principal debtor, who 

remains bound, will perform his obligation to 

the creditor and, secondarily that if and so 

far as the principal debtor fails to do so, 

he, the surety, will perform it or, failing 

that, indemnify the creditor." 

This definition (as it appeared in the second edition of 

Caney) was cited with approval in Trust Bank of Africa Ltd 

v Frysch 1977 (3) SA 562 (A) at 584 F and in Sapirstein and 

Others v Anqlo African Shipping Co (SA) Ltd 1978 (4) SA 1 

(A), at 11 H. Of course, this is not to say that the 

principal obligation must be in existence at the time when 

the contract of suretyship is entered into. As appears 

from the two decisions just cited, a suretyship may be 
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contracted with reference to a principal obligation which is 

to come into existence in the future, in which event the 

obligation of the surety does not arise until the principal 

obligation has been contracted. In the meanwhile it is, as 

Van der Keessel (Praelectiones 3.3.24) puts it, "in 

pendenti". (See also Diqest 5.1.35.) 

One of the consequences of the accessory nature of 

a suretyship obligation is that it must relate to a 

principal obligation owed by another. This is reflected in 

Caney's definition and the principle may be traced back to 

Roman Law. Thus in Digest 46.1.21 one reads (I quote from 

the Watson translation) -

"2. When I had advanced money to your 

slave, you manumitted him, and then I 

accepted the same surety [in respect of the 

debt]. If the surety accepted liability for 

the obligation which rested on you within a 

year [from the manumission], he [Julian] says 

that he is bound; but that if it was for 
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[the slave's] natural obligation, it is 

rather the case that no transaction has been 

effected. For it cannot be admitted that a 

person becomes bound by going surety for 

himself. Bút he thought that if the 

manumitted slave became heir to his surety, 

the ground of the suretyship survives and 

that in any event, there would still be the 

natural obligation so that though the civil 

obligation no longer exist, what has been 

paid cannot be recovered. Nor does it 

conflict with this that if the principal 

debtor become the heir of his surety, the 

ancillary obligation is destroyed; for there 

cannot be a double civil obligation with the 

same person [over the same thing]. 

Conversely also, if the surety become heir to 

the manumitted slave, there remains the same 

obligation upon him, although his liability 

is natural and one cannot be surety for 

oneself." (My emphasis.) 

The position under Roman Law where a surety became heir to 

the principal debtor, and vice versa, is dealt with in 

Digest 46.1.5 and it would seem that the resultant "merger" 
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("confusio") caused the obligation of suretyship to fall 

away. (See also Domat's Civil Law (Strahan trans., 1897.) 

Of course, as Caney remarks (op cit, p 174, n 105), under 

our modern system of administration of estates, where an 

heir is no longer a universal successor, this position would 

not arise. And it is of interest to note that modern Dutch 

law has departed from the Roman law in this regard (see 

Asser, 5de druk (1988), Bijzondere Overeenkomsten, deel iv, 

p 152). 

The Roman-Dutch law of suretyship differed little 

from the Roman law (see Wessels, Law of Contract in South 

Africa, 2nd ed, par 3777). In his Koopmans Handboek 

(published in 1806) Van der Linden (at 1.14.10) defines 

suretyship ("borgtogt") as -

"....een contract, waar bij iemand zig 

verbindt voor eenen schuldenaar, ten behoeven 

van den schuldeisscher, om hem geheel of 

gedeeltelijk te betaalen, het geen de 
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schuldenaar hem schuldig is, zig alzoo bij 

zijne verbintenis voegende"; 

and the author explains that it follows from this definition 

that no suretyship can exist unless there is a valid 

principal obligation on the part of a principal debtor and 

"Dat de borgtocht te niet gaat, wanneer de 

beide qualiteiten van principaalen 

schuldenaar en borg zig in een en denzelfden 

persoon vereenigen, b.v. wanneer de één des 

anders erfgenaam wordt." 

(See also J Voet, Ad Pandectas, 46.3.20; Huber, 

Heedensdaegse Rechtsgeleertheyt 3.41.3; Kersteman's 

Aanhangsel, vol 1, p 189.) Pothier, Traité des 

Obligations, par 383 put the position under Roman Law thus 

(I quote the Evans translation): 

"From the principle that the surety, 

according to our definition, is one who 

obliges himself for and accedes to the 

obligation of another, the Roman jurists 
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deduced this consequence, that whenever the 

two qualities of principal debtor and surety 

become united in the same person, which 

happens when the surety becomes heir to the 

principal; or, vice versa, when the 

principal becomes heir of the surety, or when 

a third person becomes heir to both the one 

and the other; in all these cases the 

quality of principal destroys that of surety; 

as a surety is essentially one who is 

obliged for another, and a man cannot be a 

surety for himself; whence they concluded 

that in all these cases, the obligation as 

surety was extinguished, and that the 

principal obligation remained only." 

Moreover, definitions of the contract of suretyship by 

writers on Roman-Dutch law emphasize that the surety 

undertakes under certain circumstances to discharge the 

obligation of another (the principal debtor): see eg 

Grotius, Inleydinghe, 3.3.12; Van Leeuwen, Het Rooms-

Hollands-Recht 4.4.2 and Censura Forensis 1.4.17.3; Voet, 

op cit, 46.1.1; Huber, op cit, 3.26.2). 


