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The appellant instituted motion proceedings
against the respondents in the court a quo. He sought
an order directing the first, second and third
respondents to execute and sign all documents necessary
to effect registration of transfer of immovable
property, described as House D 886, Kwa Mashu, into his
name, as well as ancillary relief.

In his founding affidavit the appellant
alleged that during 1980 he and the third respondent
("Madlala") entered into an orai agreement in terms of
which Madlala sold the property to him for a purchase
price of R5 000. He annexed a document ("Annexure C")
signed by him and Madlala which, so it was averred, was
a "record" of the oral agreement, but submitted that an
oral sale of the property was perfectly valid.

The deed of grant of the \ﬁroperty to the
third respondent was signed by the second respondent,

on behalf of the Minister of Co-operation and

Development, on 29 Augqust 1580. The grant was,



3.
however, only registered on 23 January 1981. All this
was done in terms of the provisions of Proclamation
R 293 of 1962 (Regulation ngette 140 pf 16 November
1962) promulgated under sections 6{(2) and 25(1) of Act
38 of 1927.

Only the fourth respondent opposed the
application. It appeared from the papers that her.
marriage to Madlala was dissolved in July 1984 by a
decree of divorce. It was also ordered that their

joint estate bhe divided "as per Annexure A". That

document provided inter alia that the fourth respondent

could reside in the parties' matrimonial home at D 886,
Kwa Mashu (the property in question), until 31 December
1984, and that at any time "hereafter" (i e, after 30
July 1984) the house could be sold by either party for
an amount of not less than R5 000, which amount was to
be divided equally between them.

If, as alleged by the appellant, an oral sale

of the property was concluded in 1980, it follows, of
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course, that Madlala had sold the property to the
appellant some 4 years before Madlala and the fourth
respondent agreed that either o©of them could sell the
property after 30 June 1984. The fourth respondent
also set out additional reasons why, in her submission,
the conduct of Madlala and the appellant 'smacked of
collusion". I shall revert to tﬂose reasons. However,
the fourth respondent's main.ground of opposition was
that an oral sale of the property in 1980 would have
been invalid by reason of the provisions of the
Formalities in respect of Contracts of Sale of Land-
Act 71 of 1969.

In the court a quo the appellant apparently
also relied upon Annexure C. The court held, however,
that if a sale of the property had_to be in writing the
annexure was invalid because it was Jhclear from its
terms precisely what was sold. On appeal counsel for

the appellant conceded that he could not rely upon

Annexure C and nothing more need be said about it.
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The main question debated in the court a guo
was whether a sale of the property in 1980 was governed
by the provisions of Act 71 of 1969 or those of
Proclamation R 293 of 1962. As is well known, s 1 of
Act 68 of 1957 introduced uniform formal regquirements
for the sale of immovable property, wherever situated
in the country. It provided that no contract of sale
or cession in respect of land or any interest in land
(other than a lease, mynpacht or mining claim or stand)
would be of any force or effect‘unless it was reduced
to writing and signed by the parties {or by their
agents acting on their written authority). .The ambit
of these provisions was, however, curtailed by
regulation 9 of chapter 1 of +the Regulations
promulgated by Proclamation R 293 of 1962. That
requlation reads as follows:
"Notwithstanding the provisions of ... sub-.
sec (1) of sec 1 of the General Law Amendment
Act of 1957 (Act No. 68 of 1957}, no

agreement for the sale or lease of any site

in a township under these regulations shall
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be invalid merely because such agreement is
not in writing."

This regulation was promulgated by the State
President under the powers conferred upon him by
s 25(1) of Act 38 of 1927. That subsection provides:

"From and after the commencement of this Act,
any law then in force or subsequently coming
into force within the.areas included in the
schedule to the Black Land Act, 1913 (Act No.
27 of 1913), or any amendment thereof, or
such areas as may by resolution of both
houses of Parliament be designated as black
areas for the purposes of this section, may
be repealed or amended, and new laws
applicable to the sai‘d areas may be made,
amended and repealed by the Governor-General

by proclamation in the Gazette."

It is trite law that s 25(1) conferred upon
the Governor-General {(and later the State President},
within the areas concerned, powers of legislation eqgual
to those of Parliament. In particular it empowered the.
Governor-General to repeal or amend t;e common law of
any statute law (save, of course, an Act of Parliament.

which restricts or amends those powers). If,

therefore, the Governor-General issued a proclamation
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which was in conflict with a prior Act of Parliament,

the proclamation, being the later provision, had to

prevail. See R v Maharaj 1950 (3) SA 187 (A) 194 and

Die Bestuursraad van Sebokeng en n Ander v Tlelima 1968

(1) SA 680 (&) 691.

It was, and still is, common cause that the
property in guestion falls within an area referred to
in s 25 of Act 38 of 1927 and that the provisions of
the said regulation 9 apply to it. It follows that
notwithstanding the provisions of s 1 of Act 68 of 1357
a sale of the property would not have been invalid
merely because the agreement was not in writing. That,
in any event, was the position until at least 1 January
1970.

With effect from that date Act 71 of 1969

came into force. S 1(1) of that Act provided that:

"No contract of sale of land or_any interest

in land {other than a lease, mynpacht or

mining claim or stand)} shall be of any force

or effect if concluded after the commencement
of this Act unless it is reduced to writing
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and signed by. the parties thereto or by their

agents acting on their written authority.”

(I shall refer to the words emphasised by me
as "immovable property".)

The Act remained in force until it was
repealed by the Alienation of Land Act 68 of 1981. But
since the alleged oral agreement was concluded in 1980,
the 1981 Act is not of direct relevance for the
purposes of this appeal.

The 1969 Act did not gpntain any restriction
as far as the area of its application was concerned.
Indeed, s 3 made the Bact applicable also in the
territory of South West Africa. The Act ‘therefore
falls to be contrasted with the 8ale of Land on
Instalments Act 72 of 1971, s 2(b) of which provides

that the Act shall not apply in respect of a contract

relating to inter alia land forming part of a scheduled

Bantu area as defined in s 49 of Act 18 of 1936.

There 1is no reference in the 1969 Act to






