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Case no 369/88
/MC

IN THE SUPREME COURT OF SOUTH AFRICA

(APPELLATE DIVISION)

Between

INTER MARITIME MANAGEMENT SA Appellant

- and -

COMPANHIA PORTUGUESA DE TRANSPORTES
MARITIMOS EP . Respondent

CORAM: VAN HEERDEN, SMALBERGER, NESTADT, KUMLEBEN
JJA et FRIEDMAN AJA,

HEARD: 3 SEPTEMBER 1990.

DELIVERED: 27 September 1990,

JUDGMENT
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FRIEDMAN AJA:

The Durban and Coast Local Division,
constituted as a court of admiralty, dismissed the
appellant's action for damages for the alleged
repudiation by respondent of an agreement relating .to a:
joint shipping venture between the parties. At the
same time, in respect of respondent's c¢laim-in-
reconvention for damages in the sum of US$ 562 697,00
arising out of the attachment by appellant of certain
vessels owned or chartered by the respondent, judgment
was granted in favour of the respondent in an amount
of R 15 901,20. With the leave of the Court a guo
the appellant now appealg to this Court' against the
dismissal of its claim for damages. Respondent has
also cross-appealed against the quantum of the damages

awarded to it on its claim-in-reconvention.
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The appellant 1is "a Swiés company which
~operates in the field of maritime activities, including
the financing of-vessel fleets and the acquisition of
maritime interests.  The respondent is a  State owned
qutuguese company which, prior to its 1ligquidation on
3 May 1985, carried on business as a ship owner and
operated the major part of Portugal's mercantile
marine. The respondent is a so-called ‘“empresa
publica" which means, according Fo the evidence of Dr
Perreira, a Portuguese lawyer who- testified at the
trial, that it is a company which was created by and
was subject to dissolution by government decreé. Such
a company has its own statutes and articles of
association and has an autonomous legal existence} save
that in certain respects it is subject to what was

referred to as the "tutelary authority” of a particular
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government department or departments. In the case of

. the respondent, such tutelary authority was exercised

by the Minister of Transport and Communications as well.

as, in certain instances, the Minister of Finance. To

the extent to which respondent was subject to tutelary -

authority, decisions of its board of directors required
the authorisation of the responsible minister.
Appellant's claim for damages, as finally
formulated, amounted to US§ 6 6?8 548,08. This claim
was based on the alleged wrongful repudiation by
respondent of certain agreements and aﬁ addendum
thereto conc;uded between the parties at Genéva on 18
August 1981 and 22 Jaﬁua_lry 1982 respectively. | éoth
appellant and -respondent are peregrini of the Republic

of South Africa, but in terms of sec 3(2)(b) of the

Admiralty Jurisdiction Act 105 of 1983 ("the Act"),-ﬁhé B
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action became amenable to the jurisdiction of a South

African Admiralty court by virtue of the attachment by

appellant gé fundéndgm.jurisdictionem of respondent's
motor vessel, the H Caéelo, in fhe Durban harbour on 4
February 1985 and thereafter the atfachment of the
respondent’'s motor vessel, the Malange, in the Port
Elizabeth harbour on 20 February 1985. A further
motor vessel, the Leiria, was arrested at the instance
of the appellant at Freetown, Sierra Lecone, on 2 March
1985 pursuant to a writ of sum;ons issued out of the
High Court of Sierra Leone, also in respect of

'appellant's aforesaid claim for damages. . Respondent's

claim-in-reconvention arose out of the arrest and -

attachment of these three vessels.

The agreements, on the alleged repudiation’

of which appellant's claim for damages is based, were : . ! :

aimed at the establishment of a joint venture between
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the two companies, The main agreement entered into on
18 August 1981 provided for the formation of "a joint
venture maritime cdmpany“ to be incorporated under the
laws of Liberia, in which appellant and. respondent’
would be eqﬁal shareholders. The share capital of the
maritime company was to be 5% of the anticipated total
investment in a fleet of vessels to be acquired at an
estimated cost of US$ 75 million. The share capital
was thus to be US$ 3,75 million, which was to be
introduced by appellant and resp;ndent in equal shares,
i.e, US$ 1,875 million each. The share capital was to
be utilised to acguire vessels which would be owned by
one—shipv owning Liberian companies which companies-
would, in turn, be wholly owned by the maritime
company.

The appellant, acting through an affiliated

company, Inter Maritime Bank ("IMB"), was to be-
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responsible for arranging, through - leading
international banks, a 'syndicated loan or loans
covering 80% of the anticipated cost of acquisition of

the vessels. To this end the parties were to issue

jointly an exclusive mandate to IMB to enable it to act . |

on behalf of the joint wventure company. In terms of
the mandate IMB was to be paid a "management fee" by
respondent, egual to 1% of the locan, on the signing of
the loan agreements. The bala?ce of 15% of the
anticipated acquisition costs would be provided by IMB,
All commissions earned as a result of the acquisition
and/or sale of vessels were to be paid to the éessel—
owning companies (and hence would have been effectively
shared by appellant and respondent).

Clause 10 provided that the vessels were to !

~ be bareboat chartered for a period of six -to ten years,-”i

8/..‘.



depending on the age of the wvessel, at a minimum
charter hire rate sufficient to cover the reimbursement
of the commercial bank and IMB financing, with interest
thereon, as well as the expenses of the vessels and the
repayment of the maritime company's investment in the
vessels. The charterer was of course to be the
respondent.

In terms of clauge 12 the respondent was to
obtain from the Portuguese govgrnment, a confirmation
stating that all steps would be taken as might from
time to time be necessary to ensure that the respondent
fulfilled all its obligations under the " bareboat
charters. This type of confirmation is known as a
"letter of comfort" and is apparently not unusual in
transactions where.a government is indirectly involved.

It places the Govermnment under no more than a moral
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obligation to ensure that the -company concerned does

. not default.

Clause 13 pfovided'that the agreement would
be governed by the laws of the United Kingdom and that
disputes were to be settled by arbitration in London.

The whole agreemenf was made subject to the
authorisation of the competent Portuguese Government:
authorities as well as the-boards of the appel;ant and
respondent. The authorisatio? of the Portuguese
Government would in any e§ent have been necessary as
the respondent's board of directors would, in entering
into an agreement of this kind, have beeh sﬁbject.to
the ‘"tutelary authority” of -.the .Ministeries of
Transport and Communications and Finance.

The supplemental agreement, which wés entered

into on the same date as the main agreement, providedA;-
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that the minimum bareboat charter rate referred to in -

. clause 10 of the main agreement, was to be "adegquate to

remunerate the Maritime Company's equity investment in
the vessels at a rate of 30% per annum”. It appears
that although no percentage was actually mentioned in
the main agreement, a return of 20% had been
envisaged -but that when it came to signing the
agreement Mr Rappaport, appellant's president and
controlling shareholder, insistgdlc31 a return of 30%
and the respondent agreed to this. The respondent's
board of directors approved the agreement on 18 August
1981 and the appellant's board of directors aﬁproved it
on 26 August 1981, By 24 November 1981 the necesséry
Government authorisation had been obtained.

On 22 January 1982 an addendum to the main

agreement was concluded. The preamble states that the
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