
Case No 444/88 

IN THE SUPREME COURT OF SOUTH AFRICA 

APPELLATE DIVISION 

In the matter between: 

THE ADMINISTRATOR OF TRANSVAAL 1st Appellant 

THE PROVINCIAL SECRETARY 

(TRANSVAAL PROVINCIAL ADMINISTRATION) 2nd Appellant 

THE DIRECTOR OF HOSPITAL SERVICES 3rd Appellant 

THE SUPERINTENDENT NATALSPRUIT HOSPITAL 4th Appellant 

and 

EVELYN ZENZILE 1st Respondent 

MARIA PALE 2nd Respondent 

ETHELINA MNGOMAZULU 3rd Respondent 

CORAM: HOEXTER, BOTHA, E M GROSSKOPF, MILNE, JJA 
et NIENABER, AJA 

HEARD: 1 March 1990 

DELIVERED: 27 September 1990 

J U D G M E N T 

HOEXTER, JA 



2 

HOEXTER, JA 

In this appeal the four appellants are 

respectively the Administrator of the Transvaal, the 

Provincial Secretary of the Transvaal Provincial 

Administration, the Director of Hospital Services and the 

Superintendent of the Natalspruit Hospital. The three 

respondents were in the employ of the Transvaal Provincial 

Administration ("the Administration"). They were employed 

as workers at the Natalspruit Hospital ("the hospital"). 

During 1987 the respondents were dismissed in circumstances 

which will be mentioned later. Following upon their 

dismissal the respondents on notice of motion in the 

Witwatersrand Local Division sought and obtained against 

the appellants orders (1) setting aside the decision to 

dismiss them; (2) declaring that the respondents remain 
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in the employ of the Administration; (3) directing the 

appellants to recognise and to give effect to the terms of 

employment of the respondents; (4) directing the 

appellants to pay the costs of the application. The 

application, which was opposed, was heard by COETZEE, J. 

With leave of the Court below the appellants appeal to this 

Court. 

The respondents are three women. The first 

respondent is a divorcee. The second and third 

respondents are widows. The first respondent became an 

employee of the Administration in April 1972, while the 

employment of the second and third respondents dates from 

March 1980 and December 1981 respectively. The first and 

second respondents were employed as cleaners. The third 

respondent worked first as a cleaner and thereafter as a 

ward-aid. 
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When the respondents began working at the 

hospital the employment of hospital employees was governed 

by the provisions of the Hospital Ordinance No 14 of 

1958(T). However, with effect from 1 August 1986, and in 

terms of the Provincial Government Act, 69 of 1986, read 

with sec 14 of the Public Service Act, 111 of 1984 ("the 

Act"), the respondents were transferred to the public 

service. Thereafter the status of the respondents within 

the public service was that of persons employed temporarily 

in a full-time capacity within the meaning of sec 7(1)(c) 

of the Act. 

In terms of sec 36 of the Act a code called the 

Public Service Staff Code ("the Code") has been compiled. 

Its provisions are binding upon any public service officer 

or employee. In terms of sec 1 of the Act "officer" means 

a person who has been permanently appointed and "employee" 
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means a person contemplated in sec 7(1)(c). Although the 

Code deals chiefly with officers in the public service, it 

also contains provisions governing the termination of em-

ployment of employees. According to clause 5 of the Code 

the employment of an employee may be terminated either -

"1. On notice, the minimum notice period 

being the period for which an employee 

is paid unless his service contract 

otherwise provides; 

2. Summarily, if the employee has been 

guilty of misconduct or if his services 

are unsatisfactory." 

The respondents were paid monthly, but the service 

contracts signed by them when they became employees of the 

Administration were terminable by 24 hours notice on either 
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side. 

The respondents were members of the Temporary 

Employees Pension Fund ("the pension fund") established in 

terms of the Temporary Employees Pension Fund Act 75 of 

1979. Membership of the pension fund is dependent on 

continued employment. A member who is discharged for 

certain specific reasons mentioned in the pension fund 

regulations (eg ill-health not occasioned by the member's 

fault or abolition of the member's post) becomes entitled 

to the payment of certain benefits from the pension fund. 

The amount payable depends upon the length of the member's 

pensionable service. A member with less than 10 years 

service is paid a gratuity. A member having at least 10 

years service receives an annuity. On the other hand a 

member who has not attained pensionable age and who resigns 

or is discharged from employment either on account of 



7 

misconduct or for a reason not specified in the regulations 

is paid an amount which is less than the aforesaid 

gratuity or annuity. 

The founding affidavit to the notice of motion 

was made by the first respondent. The remaining 

respondents filed supporting affidavits. On behalf of the 

appellants there were filed a number of opposing affidavits 

including those of Dr N P Kernes, the acting superintendent 

of the hospital, Mr J H van Gass, the deputy director of 

Personnel Management in the hospital services, and Mr J W 

Olivier, an administrative director in hospital services. 

On 18 and 19 August 1987 there took place at the 

hospital a work-stoppage by a large group of employees. As 

a result thereof some 130 employees were dismissed. As to 

the events leading up to and surrounding the dismissals the 

affidavits filed reflected several disputes of fact between 
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the rival versions of the respondents on the one hand and 

the appellants on the other. Inasmuch as the respondents 

sought final relief the learned Judge in the Court a quo 

had regard to the averments made on behalf of the 

appellants together with such facts as were common cause. 

What precipitated the work-stoppage and the 

dismissals conseguent thereon was the dismissal, nearly a 

month before, of a Mrs Ntombela. Mrs Ntombela had been a 

ward-aid at the hospital and the hospital authorities 

regarded her as a turbulent trouble-maker. Following upon 

a hearing (at which Mrs Ntombela was present) of certain 

complaints against her, Mrs Ntombela was dismissed on 22 

July 1987. Her dismissal aroused dissatisfaction on the 

part of other workers at the hospital and they 

unsuccessfully demanded that Mrs Ntombela be reinstated. 

Matters came to a head on 18 August 1987. The work-
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stoppage began very early on the morning of that day. At 

11h15 Mr van Gass instructed Dr Kernes to deliver an 

ultimatum to the workers involved in the work-stoppage. 

Shortly after noon Dr Kernes delivered the ultimatum orally 

to the assembled non-workers. He ordered them to return 

to work by 13h00 failing which, so he told them, they would 

face certain conseguences. The ultimatum was thereafter 

reduced to writing in the form of a notice, and copies 

thereof were made. At 14h00 the notice was read out to 

the assembled workers and an attempt was made to hand out 

copies. The workers concerned refused to take the copies. 

The notice read as follows:-
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"NATALSPRUIT HOSPITAL 

NOTICE TO ALL PARTIES INVOLVED IN WORK STOPPAGE 

AT NATALSPRUIT HOSPITAL ON THE 18/08/1987. 

KINDLY NOTE THAT DESPITE BEING REQUESTED TO 

RETURN TO WORK YOU HAVE IGNORED THIS AND ARE 

CONSEQUENTLY BOTH DISRUPTING AN ESSENTIAL SERVICE 

AND ENDANGERING THE PATIENTS' WELL-BEING AS WELL 

AS BEING IN BREACH OF YOUR CONDITIONS OF 

EMPLOYMENT. 

SHOULD YOU FAIL TO RETURN TO WORK WITHIN 30 

MINUTES AFTER RECEIVING THIS NOTIFICATION THE 

FOLLOWING STEPS WILL BE CONSIDERED BY THE OFFICE 

OF THE PROVINCIAL SECRETARY IN CONJUNCTION WITH 

THE DIRECTOR OF HOSPITAL SERVICES. 

1. DAILY WORKER (TEMPORARY) - IMMEDIATE 

DISMISSAL. 

2. PERMANENT STAFF 

a) ON PROBATION - REGARDED AS 

DISMISSED. 

b) NOT ON PROBATION - IMMEDIATE 

SUSPENSION PENDING CHARGES OF 

MISCONDUCT 

ANY GRIEVANCES THAT YOU FEEL NEED TO BE DISCUSSED 

CAN BE DONE SO IMMEDIATELY AND ON AN ONGOING 

BASIS WITH YOUR REPRESENTATIVES ONCE YOU HAVE 

RETURNED TO WORK. 

SIGNED: p.p. DIRECTOR OF HOSPITAL SERVICES 

DEPUTY SUPERINTENDENT." 


