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HOEXTER, JA

In this appeal the four gppellants are
respectively the Administrator of the Transvaal, the
Provincial Secretary of the Transvaal Provincial
Administration, the Director of Hospital Services and the
Superintendent o©f the Natalspruit Hospital. The threel
respondents were in the employ of the Transvaal Provincial
Administration {("the Administration'). They were employed
as workers -at the Natalspruit Héspital ("the hospital”).
During 1987 tﬁe respondents were dismissed in circumstances.
which will be mentioned later. "Following‘ upon their
dismissal the respondents on notice of motion in the
Witwatersrand Local Division sought and obtained against
the appellants orders (1)'setting aside the decision té

dismiss them; (2) declaring that the respondents remain



in the employ of thg.Administration; (3) directing the
appellants to recognise and to ine effect to the terms cof
employment of the respondents; {4). directing the
appellants to pay the costs of the application. The
application, which was opposed, was heard by COETZEE, J.

With leave of the Court below the appellants appeal to this

Court.

The respondents ‘are three women. The first
respondent is a divorcee. The second and third
respondents are widows. The first respondent became an

employee of the Administration in April 1572,‘ while the
employment of the second and third respondents dates fro@
March 1980 and December 1981 respectivély. The first and
second ;espondepts were employed as cleaners. The third'
respondent worked first as a cleaner and thereafter as‘a

ward-aid.
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When the respondents began working at the
hospital the employment of hdspifél gmployees_was governed
by the provisions of the Hospital Ordinance No 14 of
1958(T). However, with effect from 1 August 1986, and in

terms of the Provincial Government Act, 69 of 1986, read

-with sec 14 of the Public Service Act, 111 of 1984 ('"the

.

act"), the respondepts were transferred to the public
service. Thereafter the status of the respondents within
the public service was that of persons employed temporarily
in a full-time capacity within the meaning of sec 7{1)({c)
of the Act.

In terms of sec 36 of the Act a code called the
Public Service Staff Code ("the Code")} has been compiled.

-

Its provisions are binding upon any public service officer

or employee. In terms of sec 1 of the Act “officer" means

a person who has been permanently appointed and "employee"
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means a person contemplated in sec 7{1){c). Aalthough the

Code deals chiefly with offiéers'in the puﬂlic service, it

also contains provisions governing thg terpination of em-

ployment of employees. According td clause 5 of the Code
the employment of an employee may be terminated either -

", On notice, ‘the minimum notice period

being the period for which an e@ployee

is baid unless his sgervice contract

otherwise provides;

2. Summarily, if the employee has been

guilty of misconduct or if his services
are unsatisfactory.”

The respondents were paid monthly, but the service

contracts signed by them when they became employees of the -

Administration were terminable by 24 hours notice on either



side.

The respondents were. members of ' the Temporary
Employees Pension Fund (“the pension fundf) established in
terms of the Temporary Employees Pension Fund Act 75 of
1979. Membership of the pension fund is dependent on
continued employment. A member who 1is discharged for
certain specific reasons mentioned in the pension fund
regulations {(eg ill-health not occasioned by the member's
fault or abolition of the mgmber‘s post) becomes entitled
to the payment of certain benefits from the pension fund.
IThe amount payable depends upon the length of tﬁe member's
pensionable service. A member with less than 10 -years
service is paid "a gratuity. A member‘having at least 50
years service receives an annuity. - On the other hand- a
member who has not atpained pensionable age and who resigﬁs

or 1is discharged from employment either on account of



misconduct or for a reason not specified in the regulations
is paid an amount which is‘ less than the aforesaid
gratuity or annuity.

The founding affidavit to the notice of meotion
was made by the first respondent. The remaining
respondents filed supporting affidavits. On behalf of the
appellants there were filed a number of opposing affidavits
including those of Dr N P Kernes, the acting superintendent
of the hospital, Mr J H van_ Gass, the deputy director of
Personnel Management in the hospital services, and Mr J W
Olivier, an administrative director in hoséitai services.

On 18 and 19 August 1987 there took place at thg

hospital a work-stoppage by a large group of employees. As

a result thereof some 130 employees were.dismissed. As to

the events leading up to and surrounding the dismissals the -

affidavits filed reflected several disputes of fact between

. ';,,l



the rival versions of the rgspondents on the one hand and
the appellants on the other. Iﬁasmuch as the réspondehts
sought final relief thé learned Judge in ?he Court a quo
had regard to the avérments made on behalf of the
appellants together yith such facts as were common cause.
What - precipitated the work-stoppage and the
\
dismissals consequent thereon was the dismissal, nearly a
month before, of a Mrs Ntombela; Mrs Ntombela had been a
ward-aid at the hospital and the hospital authorities
regarded her as a turbulent trouble-maker. Fdllowing upon
a hearing (at which Mrs Ntombela was present) of certain
complgints against her, Mrs Ntombela was dismissed on 22'
July 1987. Her dismissal aroused dissatisfaction on the
part of other workers at the hosﬁital and they

unsuccessfully demanded that Mrs Ntombela be reinstated.

Matters came to a head on 18 August 1987, The work-



;toppage began very early on the morning of that day. At
117h15 Mr wvan Gass: iﬁstfucted Dr Kernes to deliver an
ultimatum to the workers involved in the work-stoppage.
Shortly after noon Dr Kernes delivered the ultimatum orally
to the assembled non-workers. He ordered them to return
to work by 13h00 failing which, so he told them, they would
face certain conseguences. The ultimatum was thereafter
reduced to writing ‘in the form of a notice, and copies
thereof were made. At 14h00 the notice was read out to
the assembled workers and an attempt was made to hand out

copies. The wo:kers concerned refused to take the copies.

The notice read as follows:- -~






