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This is an appeal against a decision of 

WILLIAMSON J in the Cape of Good Hope Provincial Division 

which is reported in 1988(2) SA 540 (C). The appeal is brought 

with the leave of the Court a quo. The parties to the appeal 

were married to each other in Sweden according to the laws 

of that country and their marriage still subsists. It is 

common cause that their marital regime is governed by community 

of property. I shall refer individually to the appellant 

as "the husband" and to the respondent as "the wife". 

The marriage relationship between the 

parties was apparently not a very happy one since the wife 

in an action against her husband in the Cape of Good Hope 

Provincial Division was granted on 21 August 1975 a decree 

of judicial separation a mensa et thoro. A 'Consent Paper' 

in which they regulated matters such as maintenance and their 

property rights was simultaneously made an order of Court. 
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The preamble to the 'Consent Paper' expressly states that 

they desire it to be incorporated in such decree. From the 

provisions relating to their property rights it is clear that 

they intended inter alia to effect a division of the joint 

estate between them (boedelscheiding) and that each party 

was thenceforth to be in control of his or her own estate, 

i.e. by ousting the marital power of the husband over the 

wife and her separate estate. (Compare Clause 5.) Clause 

2(a) provides for a division of the movable assets of the 

joint estate. The only immovable asset in the joint estate 

was Berg-en-Dal, sitUated in Somerset West, Cape Province, 

and registered by Deed of Transfer T2131/63 in the name of 

the husband. The relevant portions of Clause 2 which relate 

to this immovable asset provide as follows: 
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"(b) In respect of the undivided one-half share 

of the immovable property situate and 

known as Berg-en-Dal and registered in 

the name of Defendant, the parties hereto 

agree as follows:-

(i) Plaintiff shall during her lifetime 

be entitled, free of any payment 

to Defendant whatsoever, to 

the sole and exclusive use of 

Berg-en-Dal for whatsoever purposes 

she in her sole and absolute 

discretion may elect to utilise 

same. 

(ii) In consideration of the aforegoing, 

Plaintiff hereby indemnifies 

Defendant and holds him harmless 

against all or any proprietary 

charges of whatsoever nature 

or description which might be 

levied against Berg-en-Dal 

including any outstanding claims 
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against Berg-en-Dal up to and 

including date hereof as also 

any expenditure which might 

hereafter be incurred by Plaintiff 

in respect of farming operations 

and/or any other operations 

relating to Berg-en-Dal. Moreover 

Plaintiff undertakes and agrees 

to effect payment of all or 

any instalments falling due 

in respect of the mortgage 

bond registered against Berg-

en-Dal as also to effect payment 

of any insurance premiums payable 

in respect of the dwelling house 

erected thereon. 

(c) (i) Notwithstanding anything to 

the contrary hereinbefore 

contained, Defendant hereby 

grants to and in favour of 

Plaintiff or her nominee an 

option valid until the 31st 
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August, 1985, to acquire his 

aforementioned undivided one-

half share in the aforementioned 

Berg-en-Dal, for a purchase 

consideration of R60,000-00,payable 

in cash against registration 

of transfer from Defendant to 

and in favour of Plaintiff or 

her nominee, specially subject 

to the condition that all or 

any costs of transfer including 

transfer duty shall be borne 

by Plaintiff or her nominee 

as the case may be, who shall 

moreover be obliged to discharge 

such balance as may then be 

due by Defendant in respect 

of the mortgage bond registered 

against the entire immovable 

property known as Berg-en-Dal. 

(ii) Should Plaintiff or her nominee 

elect to exercise the option 
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conferred as aforesaid, 30 

days notice of such exercise 

shall be furnished to Defendant 

in writing either by personal 

service on him or alternatively 

by prepaid registered post 

despatched together with an 

acknowledgment card to his then 

place of residence or employment, 

at the option of Plaintiff or 

her nominee. 

(d) (i) Should the option conferred 

in the preceding sub-paragraph 

be exercised by Plaintiff or 

her nominee, then and in such 

event and against registration 

of transfer to and in favour 

of Plaintiff or her nominee, 

a sum of R30,000-00 shall be 

paid to Defendant in cash and 

the balance of R30,000-00 accruing 

to Defendant shall be deposited 
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with an approved financial 

institution agreed upon between 

the parties hereto or alternatively 

invested in a manner mutually 

agreed upon between the parties, 

specially subject to the condition 

that all or any income accruing 

in respect of the aforestated 

balance of R30,000-00 shall 

accrue to Plaintiff in respect 

of maintenance for herself 

personally for as long as Defendant 

is legally liable to maintain 

Plaintiff." 

On 14 June 1985 Abe Swersky & Associates, 

the wife's attorneys, purported to exercise timeously on 

her behalf the option conferred on her in terms of Clause 

2(c) of the Consent Paper by means of a letter addressed to 

her husband, the relevant part of which reads as follows: 
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"We have been instructed by your wife 

to notify you, as we hereby do, that 

the option conferred on her in terms of 

Clause 2(c)(i) of the Consent Paper 

incorporated in the Decree of Judicial 

Separation granted by the Supreme Court 

of South Africa (Cape of Good Hope Provincial 

Division) on the 21st August 1975 is 

hereby exercised as at the 30th August 

next." 

While the attorneys of both parties were making the necessary 

arrangements to register transfer of Berg-en-Dal in the name 

of the wife, her husband unilaterally elected, for various 

reasons, not to proceed with such registration. The wife 

then applied in the Court a quo for an order compelling her 

husband to proceed with the transfer. He opposed the 

application on several grounds. What is germane to the 

present appeal is his contention in paragraph 2(b) of his 
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answering affidavit "that unless Abe Swersky & Associates 

at the time of the signature of the letter of the 14th June 

1985 addressed to me had a written Power of Attorney from 

the Applicant to act in exercising the option, the option 

has not been validly exercised". This contention was founded 

on the provisions of section 2(1) of the Alienation of Land 

Act No 68 of 1981 (date of commencement 19 October 1982) 

which reads as follows: 

"No alienation of land after the commencement 

of this section shall, subject to the 

provisions of section 28, be of any force 

or effect unless it is contained in a 

deed of alienation signed by the parties 

thereto or by their agents acting on their 

written authority." 

According to section 1(1) of the said Act the word 

" 'alienate' in relation to land, means 
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sell, exchange or donate, irrespective 

of whether such sale, exchange or donation 

is subject to a suspensive or resolutive 

condition, and 'alienation' has a 

corresponding meaning." 

While the Court a quo accepted that Abe Swersky & Associates 

were not authorised in writihg to exercise the option as agents 

on behalf of the wife (p 544 C) it was, however, held that 

the provisions of section 2(1) of the said Act were not 

applicable to alienations of land pursuant to an order of 

Court as was, in the view of WILLIAMSON J, the position in 

the present matter (p 545 C). The wife's application was 

accordingly allowed with costs. The husband now appeals to 

this Court against that decision. 

In this Court it was common cause that 

the wife had not authorised Abe Swersky & Associates in writing 

to exercise the option on her behalf. Mr Weinkove on behalf 
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