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HOEXTER, JA,

In the Magistrate's Court for the district of
Port Elizabeth the respondent sued the appellant for payment
of R54,11, interest thereon at the rate of 15% per annum

a tempore morae, and costs. The appellant resisted the

action and by agreement between the parties the issues were
submitﬁed to the magistrate by way of a stated case. The
magistrate gave judgment as prayed in favour of the re-
spondent; and the appellant noted an appeal against the whole
of the magistrate'’'s judgment to the Court _a gquo. The
Court a _gquo dismissed the appeal with costs., With leave
of the Court below the appellant appeals to this Court.
Extension 9 of Theescombe Township ("the township")
is situated within the Municipality and Division of Poft Eli-
zabeth. The appellant is the registered owner of an erf ("erf
1413") in the township. Subsections (1), (2) and (3) of sec 14A
of the since repealed Cape Ordinance 33 of 1934, as amended

(“the-..----.--n



("the Townships Ordinance") read as follows:-

"14, A.(1)

(2}

The. Administrator may in granting

an application for the establish-
ment of a township, the subdivision
of an estate or the making of a
miner subdivision, in addition to
any other conditions impose a con-
dition in respect of all or any of
the erven therein requiring the
erection thereon within a period
specified in such condition (here-
inafter referred to as 'the specified
periocd') of buildings of a wvaluation
of not less than an amount likewise
specified (hereinafter referred to

as the 'specified valuation') .

1f a condition imposed in respect of
an erf in terms of subsection (1) is
not complied with, the owner of such
erf shall belliablé to—pay to the
local authority in respect of every
rate which is levied by it, which
becomes due and payable during the
year in which the specified period
expires and any year thereafter and '
which could lawfully have been as-
sessed and recovered on buildings of
the specified valuation, had they
been erected on such erf,.a penalty

equal........



egqual to the amount of such rate;
provided that:-
{a) * a = w & 4 & F 8 F % & % ¥ H F e e -

(D) teciensracannrenanennnnns

{3) The provisions of the ordinance
applicable to the local authority
and relating toc the date on which
rates become due and payable, the
collection and recoﬁery of rates
(including the institution of legal
proceedings), the interest pavable
on arrear rates, the issue of any
certificate required for the transfer
of immovable property, and the seizure
and lease or sale of immovable property
in respect of which rates have not
been paid, shall mutatis mutandis apply

in respect of the amount of the penalty
referred tco in subsection (2) as if it

were a rate."

With reference to the above three subsections it was provided

by subsection (4) that:-
"....'owner' in relation to an erf means the
person in whose name such erf is registered
in the Deeds Registry and, in the case of an
erf not yet transferred by the township owner,

means such township owner.......eeeeeee



The township was approved by the Administrator on-
17 July 1972. In the Cfficial Gazette for the Province of
the Cape of Good Hope dated 7 February 1975 the township was
notified as an approved township in terms of sec 20(6) of
the Townships Ordinance. In granting the application for
the establishment of the township the Administrator in terms
of sec 14A(1l) of the Townships Ordinance imposed a condition
{"the condition"} in respect of a number of erven (including -
erf 1413) in the township. The condition, as set out in the
stated case, is in the following terms:-

"Geboue van n waardasie van nie minder as

R7 000 nie, sal op hierdie erf opgerig

word binne h tydperk van nie meer as 8 jaar

van die datum waarop die goedkeuring van

die dorp ingevolge Artikel 20(6) wvan die

Dorpe Ordonnansie, 1934 {Ordonnansie nr 33

van 1934) bekend gemaak word, of nie meer as

3 jaar van die datum van die eerste oordrag

van sodanige erf na bekendmaking van sodanige

goedkeuring nie, watter tydperk oockal die

eerste verstryk. Die eienaar sal in enige

verkoopakte......-



verkoopakte ten opsigte van gencemde erwe,

_die bestaan van die genoemde voorwaarde

bekend maak."
In terms of sec 3{(1){(t) of the Deeds Registries Act, No 47
of 1937, it is the duty of the Registrar of Deeds to -

"...register general plans of erven or of

subdivisions of land, open registers of the

erven or sub-divisions of land shown on such

general plans, and record the conditions

upon which erven or sub-divisions have been

laid out or established."”

Pursuant to sec 3(1){t) of Act 47 of 1937 the Registrar of
Deeds duly registered the township and recorded the condi-
tion.

Subsequent'to the notification of the approval of
the township the township developer on 8 June 1976 gave
transfer of erf 1413 to the first buyer thereof. In terms
of the condition the obligation to erect on erf 1413 buil-

dings of a valuation of not less than R7 000 ('"the obliga-

tion" ). eeeeoane



tion") accordingly arose on 8 June 19379. The obligation

had not been performed prior to the action. _ In due course
the first buyer of erf 1413 transferred it to one Van Eck. On
14 July 1982 Van Eck and the appellant concluded a written
contract of sale ("the deed of sale") in terms whereof Van

Eck sold erf 1473 to the appellant on certain terms and
conditions. The eighth clause of” the—deed of sale con-
tained the following provision:-

"CONDITIONS OF TITLE
The property is scold in terms of the

description thereof in the existing

Transfer Deed and subject to all the

conditions and servitudes mentioned

therein."
The appellant took transfer of erf 1413 from Van Eck on
26 August 1982. The conditions subject to which transfer
was given to the appellant are cited in paragraphs A and

B of the Deed of Transfer. Paragraphs A and B, insofar

as..".. lllllllll -



as their contents are relevant to the present appeal, read

as follows: -

“"A. SUBJECT to the conditions referred to
in Deed of Transfer No. 11420 dated
the 8th July 1949.

B. SUBJECT FURTHER to the following condi-
tions contained in Deed of Transfer
Nr. 16515 dated the 8th June 1976 im-
posed by the Administrator of the Cape

Province in terms of Ordinance No. 33
of 1934 by the approval of the Theescombe

Township Extension No. 9, namely:-

‘1) LR N B A A R I B I RN R R

(2} ...... Ceereeaaceaaecaeaan

(3) Hierdie erf mag alleenlik gebruik
word vir sulke doeleindes wat deur
die dorpsaanlegskema van die plaas-
like owerheid toegelaat word en
ondérworpe aan die~v09£y§a§des en

beperkings wat in die skema bepaal
word."

In the stated case it was an agreed fact that when the
appellant concluded the deed of sale and when thereafter
he tock transfer of erf 1413 he had been unaware of the

condition....veeeas



condition. In the Court below the parties were agreed
as to what the Magistrate had been called upon to decide,
and what the issue was on appeal. The judgment of the
Court below was delive;ed by KANNEMEYER, J with the con-
currence of ZIETSMAN, J. In the course ¢of his judgment
KANNEMEYER, J described the issue as being -
".....whether the appgllant as a subsequent
purchaser of the erf was bound by the con-
dition referred to even though he did not
have knowledge of its existence either at
the time of entering into the agreement of
sale or at the time of the registration of
property in his name."

In the action instituted by the respondent against the

appellant the respondent sought payment inter alia of

the penalty prescribed in sec 14A(2) of the Townships

Ordinance. It is common cause that if,

notwithstanding his ignorance of the existence of the

condition when he acquired erf 1413, the appellant is

bound ....cv....






