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J U D G M E N T 

F H GROSSKOPF JA: 

The two appellants were both convicted of murder 

in the South Eastern Cape Local Division of the Supreme Court 

held at Port Alfred. The court a guo found extenuating 

circumstances in respect of both appellants and sentenced 

them each to 20 years imprisonment. The appellants were 

given leave to appeal to this court against their convictions 

and against the sentences which were imposed on them. 

It is common cause that the incinerated remains of 

the deceased were found in the boot of his burnt-out motor 

car, but it could not be established whether the deceased had 

been dead at the time when his body was set alight. The 

police located the burnt-out wreck on 15 July 1986 on an open 

area of veld in the black township of Soweto near Port 

Elizabeth. The deceased, a 73 year old white male, 

apparently lost his way earlier that day and eventually ended 

up in the Veeplaas section of the black township where he met 
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his untimely death. 

Both appellants made statements containing certain 

admissions; the first appellant to a police officer and the 

second appellant to a magistrate. The only evidence to 

connect the two appellants with the commission of the crime 

is that which is contained in their respective statements. 

A trial-within-a-trial was held and the court a quo ruled 

that these statements were admissible in evidence. It was 

not argued before us that such ruling had been wrongly made. 

It should, however, be pointed out that the trial court did 

not reject as manifestly untrue any portion of the 

statements, with the result that these statements must be 

viewed in their entirety and without disregarding any portion 

which may be in favour of the party who made the statement. 

(See R v Valachia and Another 1945 AD 826 at 835; S v Felix 

and Another 1980(4) SA 604 (A), at 609H-610A; S v Yelani 

1989(2) SA 43(A), at 49H-50F). I shall later return to some 

of the more exculpatory aspects of these statements. 

The appellants in their respective statements 
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related how the deceased was killed. Each appellant gave his 

own version of the events which led up to the death of the 

deceased and described the role which he personally played 

in those events. 

The first appellant's statement reads as follows: 

"Ek was by Nkawini - winkel om te gaan koop. Toe 

kom GOTSI en MADJIDA en Madjida sê hy soek h 

motorbestuurder en sê ek kan mos bestuur, êk sê toe 

Ek loop toe saam met hulle na 'n kar toe. Die kar 

was by h shack-huis by h mechanic in Veeplaas. |Toe 

ons by die kar kom sien ek SKARI, NTSIKELELO en 

SANDILE en h ou wit man agter in die kar. Skari 

het links gesit, toe die ou man, toe Ntsikelelo en 

toe Sandile. Skari en Ntsikelelo het die ou man 

vasgehou. Die ou man het gesoebat hulle moet hom 

los. Ek klim toe agter die wiel in, Gotsi en 

Madjida klim toe óok voor in en Gotsi sê toe ek 

moet ry, reguit met die teerpad. 

Hy beduie my toe met h gang tot by die rugbyveld. 

Ons hou toe op die veld stil. Skaji, Ntsikelelo 

en Sandile klim toe met die die ou man uit en slaan 

hom met die vuiste. 

Ek, Gotsi en Madjida klim toe ook uit. Gotsi haal 

toe h mes uit sy sak en geé die mes vir my en sê 

ek moet die ou man steek. Ek sê toe, nee. Sandile 

gryp toe die mes by my en sê, O, jy's 'n banggat. 

Hy steek toe die oubaas in die nek en in die sy. 
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Gotsi sê toe, dié van ons wat bang is moet loop. 

Ek gaan staan toe 'n entjie weg. Ek sien toe die 

ou man lê op die grond en skree, ek kan die woord, 

'eina' onthou. Gotsi haal toe h vuurwapen uit sy 

klere en hou dit met twee hande vas. Hy skiet toe 

die ou man een skoot. Ek skrik toe en loop weg. 

Ek het toe op 'n afstand gestaan en kyk. Ek sien 

toe Skari maak die bagasiebak van die kar oop, 

Ntsikelelo, Gotsi, Madjida, Sandile sit toe die ou 

man in die bagasiebak. Die ou man het toe nog 

geskree. Sandile het h bottel (Ship Sherry) 3/4 

met petrol gehad. 

Toe ek weer sien toe brand die kar en hulle 

hardloop. Ek is toe na my huis toe. Later het die 

weermag en Polisie daar opgedaag. 

Madjida en Gotsi het nou Maandagaand by my geslaap. 

Ek vra toe hoekom hulle nie by hulle eie plek slaap 

nie waarop hulle toe sê hulle is bang vir die 

Polisie. Ek sê toe my Ma gaan nie tevrede wees nie 

- hulle is toe later die nag weg. 

Ek wil nie vir hulle ken nie,hulle is Comrades, ek 

is nie een nie, net by die skool het ek h 

membership gehad van PEYCO. Ek het dit ook gelos." 

The second appellant's statement reads as follows: 

"Die dag het 'n ander man my geroep, sy naam 

is Mayita. Hy was saam met ander gewees. Toe sê 

hulle ons moet h motorkar in die middel van h pad 

laat staan. Ek het geweier en toe gaan sit hulle 

die motorkar in die middel van die pad. Toe kom 

daar h motorkar wat bestuur is deur h blanke man. 

Hulle het hom gestop, Die 'oubaas' vra vir hulle 

hoe die pad na Blouwaterbaai gaan. Die oubaas het 
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een skoot in die lug geskiet. 

Majita, Rotsi, Ski en 'n ander een wie se naam ek 

nie ken nie, het na die oubaas gegaan en Majita het 

die motorkar se deur oopgemaak en die oubaas 

bespring en hom uit die motorkar gehaal. Toe sit 

hulle hom op die agterste sitplek van die motor. 

Ntsikilelo, Rotsi en Ski en die een wat se naam ek 

nie ken nie het die oubaas tussen hulle laat sit 

op die agtersitplek - twee was aan die linkerkant 

en twee aan die regterkant van die oubaas. Majita 

het voor in die motor aan die passasierskant gaan 

sit. Mcamile het toe bestuur. Ek het toe buitekant 

aan die motor se kattebak vasgehou. Toe ry die 

motor in die veld in. Toe ons daar kom was die 

deure oopgemaak en toe vat ek die oubaas aan die 

hand - toe was hy buite gewees - toe staan hy daar. 

Skara het hom toe met 'n klip gegooi en dit het die 

oubaas getref. Rotsi het die oubaas se vuurwapen 

en geld gevat. Majita het hom gesteek. 

Ntsikilelo, Rotsi, Ski, Majita en die een wat se 

naam ek nie ken nie, het diej oubaas gevat en hom 

in die kattebak gesit - toe brand hulle die motorkar. Toe gaan ek weg. Dit is al.'" 

The first appellant closed his case without 

testifying at all, while the second appellant gave evidence 

only during the trial-within-a-trial, but not on the merits. 

The trial court sought to draw an adverse inference from the 

fact that the appellants failed to testify. In doing so the 
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trial court placed reliance on the judgment of SCHREINER JA 

in the case of R v Ismail 1952(1) SA 204 (A), at 210. It 

should, however, be pointed out that the learned judge in 

Ismail's-case also made the following observation at 210 A: 

"On the other hand it is right to bear in mind that 

there is no obligation upon the accused to give 

evidence in any sense except that if he does not 

do so he takes a risk." 

In the present case the State produced no evidence to 

contradict what the appellants had said in their statements. 

On their own statements the case against them was tenuous. 

In those circumstances it cannot be said that the appellants 

exposed themselves to any appreciable risk in deciding not 

to give evidence. 

It need hardly be mentioned that the statement of 

each appellant is admissible only against the appellant who 

made that statement. 

Certain adverse inferences may be drawn from the 

appellants' statements, but it also appears from these 

statements that the appellants participated only to a very 
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limited extent in the events leading up to the death of the 

deceased. Another favourable aspect which emerges from the 

statements is that the two appellants were not the prime 

movers behind the initial detention or the ultimate killing 

of the deceased. No doubt there were members of the group 

who shared a common purpose with the actual perpetrators to 

kill the deceased, but the limited participation on the part 

of the two appellants, and the minor role which they played, 

tend to refute the argument that they were parties to such 

common purpose. 

The trial court came to the conclusion, however, 

that these statements showed that the ,two appellants actively 

associated themselves with the actual perpetrators in furtherance of the common purpose. The trial court further 

found that each appellant also had the necessary legal 

intention, in the form of dolus eventualis, to kill the 

deceased. 

I shall first deal with the case of the first 


