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HOEXTER, JA, 

Upon notice of motion in the Eastern Cape Division 

the appellant during December 1986 sought certain orders for 

relief against the three respondents. The second respondent, 

the Minister of Law and Order, resisted the application. 

After answering and replying affidavits had been filed the 

matter was argued before EKSTEEN, J (as he then was). The 

application was dismissed with costs. The appellant appeals, 

with leave of the Court below, against the whole of its judgment. 

On 12 June 1986, and by virtue of the powers vested in 

him by the Public Safety Act, No 3 of 1953, the State President 

made regulations ("the regulations") providing, inter alia, for 

the arrest, detention and release of certain persons. The 

appellant is a minister of religion whose congregation is in 

Middelburg in the Cape Province. In terms of subreg 3(1) of the 

regulations the appellant was arrested on 13 June 1986 and there-

after 
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after he was detained in the cells at the Schoombee police 

station. On 23 June 1986, and in terms of subreg 3(3), 

the second respondent signed a written notice addressed to the 

station commander of the South African Police at Schoombee 

("the station commander") ordering the appellant to be further 

detained "vir solank gemelde Regulasies van krag is." On 4 

August 1986, and in terms of subreg 3(6), the second 

respondent signed a written notice to the station commander 

ordering the appellant to be released upon certain conditions 

("the conditions of release") which were set forth in para-

graphs (1) to (4) of an annexure to the notice. In terms of 

subreg 3(7) a copy of the said notice was duly delivered to 

the appellant. 

In the annexure to the said notice it was stated 

that the appellant:-

" mag nie sonder die skriftelike toestem-

ming... 
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ming van die Minister van Wet en Orde of die 

Afdelingskommissaris van die Suid-Afrikaanse 

Polisie vir die afdeling Suid-Westelike Distrikte, 

gedurende die tydperk vanaf die datum van sy vry-

lating, tot en met 11 Junie 1987 -

(1) afwesig wees uit die landdrosdistrik 

van Middelburg (Kaap) nie; 

(2) op enige wyse deelneem aan die be-

drywighede of sake van die volgende 

organisasies nie : 

Middelandse Raad van Kerke 

United Democratic Front 

Middelburg Youth Congress 

Middelburg Residents Association 

(3) (i) enige publikasie soos omskryf 

in artikel 1 van die Wet op 

Binnelandse Veiligheid, 1982 

(Wet 74 van 1982) op enige 

wyse hoegenaamd voorberei, 

saamstel, publiseer of versprei 

nie; 

(ii) op enige wyse hoegenaamd deel-

neem aan of hulp verleen by die 

voorbereiding, samestelling, 

publikasie of verspreiding van 

enige publikasie aldus omskryf 

nie; 

(iii) Op enige wyse hoegenaamd enige 

stof bydra, voorberei of saam-

stel vir publikasie in enige 

publikasie 
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publikasie aldus omskryf nie; 

(4) enige byeenkoms bywoon waar enige staats-

vorm of enige beginsel of beleid van, of 

optrede of voorgenome optrede deur die 

regering van die Republiek van Suid-Afrika 

aangeval, of gekritiseer word nie." 

In his notice of motion the appellant sought (a) an order de-

claring the conditions of release to be invalid and (b) an 

order that the costs of suit (including the costs of two 

counsel) be paid by the second respondent; and, in the event 

of opposition by tjhe first or third respondents, that the 

costs be paid jointly and severally by those respondents so 

opposing. 

On appeal the contention that the conditions of 

release were invalid rested on a number of separate arguments. 

The first argument ("the audi alteram partem argument") was 

to the effect that the second respondent had failed to observe 

the principles of natural justice. It was common cause that 

prior 
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prior to his signature of the notice dated 4 August 1986 

the second respondent had not given the appellant an oppor-

tunity of being héard in regard to the conditions of release 

therein set forth. It was submitted that the second re-

spondent was legally obliged to afford the appellant 

such a prior opportunity. . The second argument ("the 

extraneous factors argument") was that in deciding upon the 

conditions of release the second respondent had taken into 

account against the appellant irrelevant and impermissible 

considerations. The third argument ("the inflexible period 

argument") was that the conditions of release were ultra 

vires for the reason that they were made to apply not merely 

for the duration of the regulations but until 11 June 1987. 

The fourth argument ("the gross unreasonableness argument") 

was that the first and fourth conditions of release were 

so capricious, oppressive, uncertain and grossly unreasonable 

that 
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that it was to be inferred that the second respondent had 

not applied his mind thereto properly or in good faith. 

The correctness or otherwise of each of these four argu-

ments is considered hereunder. 

(1) The audi alteram partem argument: 

In the course of his judgment EKSTEEN, J re-

viewed a number of decided cases dealing with the appli-

cation of the audi alteram partem principle, and then 

observed:-

"From these authorities it appears that the 

rule of natural justice requires that when-

ever an act will affect the property or 

liberty of an individual adversely or pre-

judicially, then he must be afforded an 

opportunity of submitting representations 

in defence of his rights. Where, however, 

the proposed act will not affect him pre-

judicially or adversely, but would benefit 

or ameliorate his circumstances the same 

considerations would in all fairness seem 

not to apply 

but 
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but in any event, even if it be held that the 

principle of audi alteram partem should apply, 

it seems to me that the applicant would always 

have the opportunity of making representations 

to the Minister after his release with a view 

to the amelioration of the conditions imposed. 

That this would in certain circumstances be an 

adequate compliance with the rule has been 

recognised in cases such as Everett v Minister 

of Interior 1981 (2) SA 453 (C) and Momoniat 

v Minister of Law and Order and Others 1986 (2) 

SA 264 (W). There is no allegation in the 

papers before me to suggest that the applicant 

has been denied such a right, or that the 

second respondent has refused to consider any 

representations the applicant may wish to make, 

and the circumstances of the present case seem 

to me to favour a subsequent rather than a 

prior opportunity being afforded. To hold 

that the second respondent, after having decided 

to release a detainee under certain conditions, 

should delay his release until he placed the 

detainee in possession of all the information 

which had prompted him to impose the conditions 

he had decided on, and then to give the detainee 

a reasonable time to assemble what he may regard 

to be relevant information and to prepare such 

representations as he may be advised, seems to 

me to import an unwarranted extension of the 

deprivation of that detainee's liberty. On 

the other hand to release the detainee forthwith 

and 



9 

and to consider representations on the ambit of 

the restrictions afterwards, would seem to me 

to be in the general interest of the detainee 

himself. I do not think therefore, that this 

first objection can be sustained." 

It is no doubt true that the conditional release of a detai-

nee in terms of subreg 3(6) represents a lesser infraction 

of his right to liberty than that involved in his further 

detention under subreg 3(3). I am nevertheless unable to 

agree, with respect, with the suggestion contained in the 

first portion of the excerpt from the learned Judge's 

judgment quoted above to the effect that, since an order 

for conditional release represents an amelioration in the 

condition of a person detained, such detainee may in fact 

have no right at all to be heard in regard to the conditions 

for his release. The subject's liberty is his supreme 

right; and true liberty is liberty unimpaired. In the 

instant case the conditions of release involved very serious 

invasions 


