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J U D G M E N T 

NESTADT, JA: 

On the evening of Sunday, 28 December 1986, Mr and Mrs 

van der Merwe were in their house on a farm in the district of 

Dannhauser, Natal. They, aged 67 and 62 respectively, lived 
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there alone. Shortly after 8 pm, they were brutallý attacked 

with a heavy, blunt instrument and robbed of a large quantity of 

their possessions. Amongst the injuries sustained by Mr van der 

Merwe were three lacerations of the head. The most serious was 

one to the right parieto-occipital region thereof. It was 15 cm 

in length. Underlying the wound was a compound, depressed 

fracture and indeed fragmentation of the skull. The brain 

itself in this area was severely and extensively damaged. Mr 

van der Merwe died on 16 January 1987 as a result of 

complications following on his injuries. Mrs van der Merwe was 

seriously injured. She suffered inter alia a severe head injury 

in the form of a 12 cm long linear laceration of the left fronto-

temporal region. Accompanying it was a large depressed 

fracture of the skull together with a laceration of the brain 

itself. Mrs van der Merwe survived but she has been rendered 

permanently incapacitated. Her ability to speak or to read or 
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write has been severely impaired. The property stolen included 

deceased's motor vehicle (a small, open van or "bakkie", which 

had been parked in front of the house) , about R500 in cash 

(though this was not referred to in the indictment), a loud-

speaker, some gold necklaces or chains, a portable radio, a 

microphone with connecting wires, a tape-player, an old Rl note, 

a set of cutlery, a ten shilling note and a number of tape 

cassettes. Within days, the vehicle and, save for the cash, the 

items referred to were recovered by the police who on 31 December 

1986 arrested first appellant and on 6 January 1987 second 

appellant. 

These events led to the trial of appellants before 

THIRION J and assessors in the Natal Provincial Division on three 

charges, viz, (i) murder (of Mr van der Merwe); (ii) attempted 

murder (of Mrs van der Merwe) and (iii) robbery with aggravating 

circumstances. The State case was that appellants were the 

perpetrators of the attacks and the persons who stole the goods. 

Appellants denied this. Their defence was in the nature of an 
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alibi. Their evidence to this effect was, however, rejected 

and they were found guilty as charged. In the case of first 

appellant this decision was not unanimous. The trial judge, for 

reasons which are dealt with later, entertained "some slight 

doubt" as to his guilt. However, the assessors did not share 

this view. In respect of the conviction of murder no 

extenuating circumstances were found. Appellants were, 

accordingly, each sentenced to death cm this count. The death 

penalty was also imposed for the robbery. They were each 

sentenced to five years' imprisonment in respect of the 

conviction of attempted murder. 

This appeal, with the leave of the trial judge, is by 

first appellant against his convictions and death sentences and 

by second appellant against his death sentences (only). 

I commence with the appeal by first appellant against 

his convictions. The State did not rely on the evidence of any 

eye-witness to the occurrence. Because of her disability, Mrs 
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van der Merwe was not able to testify at the trial. Nor were any 

identifiable fingerprints found in or around the house. What 

the prosecution rested on was, in summary, the following 

circumstantial evidence: 

(i) First appellant had, as recently as July 1986, from 

time to time worked on deceased's farm. He knew 

deceased. He had frequently been conveyed in and was 

therefore familiar with deceased's vehicle. 

(ii) He and second appellant were well-acquainted and 

friendly with each other. Indeed, they had grown up 

together. 

(iii) At about 12 o' clock on the night in question they were 

in each others company. They arrived together at a 

shebeen situate about 20 kilometers from the Van der 

Merwe farm. They had driven there in deceased's 

vehicle at the back of which at least some of the 

stolen goods were loaded. Inside the shebeen they and 
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a certain Dumisani Dube drank liquor which second 

appellant purchased and paid for. 

(iv) The three of them, ie appellants and Dube, then, in the 

early hours of Monday morning (29 December), proceeded 

in the vehicle, which second appellant drove, to his 

mother's nearby house. They entered it. In first 

appellant's presence, second appellant gave his mother, 

Irene Phakati, the set of cutlery. It had been off-

loaded from the vehicle. 

(v) After a short stay there, they left and drove to the 

house of Beatrice Sibiya. She was the mother of 

second appellant's girlfriend. They remained there 

until about mid-afternoon (still on the Monday). 

During this period, three significant incidents took 

place. Firstly, first appellant went out to the vehicle 

and returned with some of the necklaces which he gave 

to the young children of the house. Secondly, he 
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produced the old Rl note which at his request Sibiya 

took in exchange for giving him current coinage to the 

same value. Finally, there was first appellant's 

reaction to Dube's report to appellants that he had 

seen the identity document of a white man lying on the 

floor of the cab of the vehicle. First appellant 

thereupon demanded that Dube should immediately take 

the vehicle away and burn it. On second appellant's 

refusal to accede to this, first appellant stabbed him. 

(vi) From Sibiya's place appellants and Dube proceeded in 

the vehicle to Dannhauser and thence in the direction 

of appellants' homes. First appellant was now 

driving. At a certain bus stop along the way Dube 

alighted. Before he departed first appellant gave him 

four of the cassettes, the ten shilling note, the 

microphone and one of the gold chains. 
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(vii) On the Tuesday (31 December) appellants were still 

together. At about 8:30 that morning, having abandoned 

the vehicle, they arrived on foot at the house of Julie 

Mdluli. She was a friend of first appellant. He 

gave her the loudspeaker and radio. She was to keep 

them for him or them. He told her that he would come 

and fetch them later. He explained that he had used 

the two instruments to celebrate Christmas. 

(viii) Before they parted later that day, second appellant 

gave first appellant the tape-player together with one 

of the cassettes. 

In addition to what has been stated, there was other 

evidence implicating second appellant in the commission of the 

crimes. Since, however, his convictions are not in issue, it is 

unnecessary to particularise it. But I must briefly refer to 

second appellant's evidence and, of course, that of first 

appellant, in explanation of what amounted to a strong prima 
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facie case against them. Second appellant testified that on the 

evening of 28 December the vehicle had been pledged with him by 

an unknown gambler to whom he had lent R500. He had purchased 

the other articles from the same person for R150. As I have 

indicated, this evidence was rejected and second appellant was 

found to have participated in the crimes. 

First appellant's explanation was the following. On 

the night in question he met his co-accused at a stage when 

second appellant was already in possession of the vehicle and 

goods. This occurred at a shebeen. From there the two of them 

proceeded to a second shebeen where they met up with Dube. 

First appellant's further movements over the next few days were, 

basically, as described. Second appellant had invited him to go 

along which he agreed to do because "it was during the Christmas 

festival so I thought that was the way one could enjoy oneself". 

Second appellant had told him that his employer had given him the 

vehicle and the goods. He believed this. It was true that he 
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