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The appellants and John Benghu were convicted
of murder by Law, J. and assessors in the Zululand
Circuit Local Pivision. Appellants were respectively
accused no's 1, 2, 3 and-5. Benghu was accused no 4. 1In
Benghu's case extenvating circumstances were found to
have existed and he was sentenced to 7 vyears'
imprisonment. None were found in respect of appellants
and they were all sentenced to death. Law, J. gave
appellants 1, 2, and 4 leave to appeal against their’
convictions and all four appellants leave to appeal
against the aforementioned finding and death sentences.
The appellants were also convicted of having been in
unlawful possession of a 7,65 mm Llama pistel and .38
Special Astra revolver‘and sentenced to imprisonment for
18 months, but there 1is no appeal against these
convictions and sentences.

The appeals of éppellants 1 and 2 against their

convictions were abandoned by Mr Suhr who appeared on



their behalf. He was correct in doing so. Those appeals
had no merit.

Initially all the accused pleaded not guilty on heth
counts. First and second appellants pleaded duress. At
the close of the State's case third appellant changed his
plea on the murder count to one of guilty. He d4id not
testify on the merits. Neither did the fourth accused,.
Bhengu. The others d4did so. First appellant admitted
that he was present when the deceased was shot and that
he was then armed with a pistol but denied shooting the
deceased. Second appellant admitted shooting the
deceased with a revolver but said that he was coerced by
1st, 3rd and 4th appellants to do so. Appellants 1 and 2
denied that they had been paid to kill the deceased. The
Court rejected their allegations of duress and found,
inter alia on the evidence of passengers in the bus, that
first appellant had also fired at the deceased. The other

evidence accepted by the trial Court proved that at least



three shets had been fired in the bus, one with a 7,65

pistol and two with a .38 revolver. The. deceased had

three wounds, the fatal one being a head wound. The

Court further found that first and second appellants had

been paid to kill the deceased and that they were in fact

hired assassins.

Fourth appellant denied having had anything to

do with the murder and maintained that he was neither

present at nor in any way involved in its preparation or

commission. In effect his defence was akin to an alibi.

Except in certain respects pertaining to his conviction,

which will be dealt with later, the facts relevant on the

merits to the commission of the murder, as found by the

trial Court, are consequently no longer in issue in this

appeal. They are briefly as follows.

The deceased was Simon Mthembu, a bus driver in

the service of the Washesha Bus Company at the time of

his death. He was shot and killed in the bus he was



driving by appellants 1 and 2 on the 8th October 1987
near the bus stop in the Mangete Reserve north of the
Tugela river in WNatal. They had been recruited, inter
alios by third appellant, to murder the deceased for
gain., At the time of the murder appellants 1 and 2 were
"taxi touts" employed at the taxi rank near the Durban
rajilway station. Aappellants 3 and 4 were owners of taxis
operating from that rank. For an appreciable period
before June 1987 taxis belonging to third appellant had
heen operating on the route between Durban and Eshowe.
The Washesha Bus Company was formed during June 1987 and
commenced operating on the same route during July at a
fare of R6,00 per passenger. The taxi fare was R10,00
per person. Third appellant's taxis lost custom. This
distressed him. A few days after the bus service
commenced on that route a bus conductor in service of the
company, Velaphi Mhlongo, was confronted hy third

appellant who was accompanied by a group of people.



Third appellant addressed Mholongo, objected to the bus
service and told him to inform his employer that the
employees of the bus company would be killed if the buses
continued operaking on that route. Whilst speaking to
Mhlongo third appellant grabbed his jacket collar, shook
him and repeatedly tapped him lightly on the side of his
head with an object which Mhlongoe took to be a firearm.
As a result of this incident Mhlongo refused to work
again on the Eshowe route but the bus company persisted
with its service. The deceased was a bus driver on that
route. On the 26th August 1987 he was in his bus which
was parked at the Berea Reoad railway station in Durban.
He was approached by a group of about 12 people, all
armed with sticks. Third appellant was their leader and
spokesman. They forced@ the conductor and passengers to
leave the bus. Fourth appellant was also a member of the
group. They attempted to assault the deceased but he

successfully repelled their onslaught by standing in the



narrow entrance of the bus and parrying their blows with
the lifting-rod of a jack. During the fracas third
appellant swore at the deceased and said to him that
although he thought he was a formidable fighter they
would be the eventual winners. One member of the group
wore a halaclava cap which covered his face. During the
course of the assault the deceased sustained an injury to
his right eyebrow and shin. Both injuries bled slightly.
The bus was also damaged; one of the door wiﬁdows was
broken.

On the day of the murder third appellant took
first and second appellants to the Mangete bus stop area
in his red "Skyline" motor car and indicated to them that
the deceased had to be éhot there. He then returned with
them to Durban and took them to the terminus from where
the bus driven by the deceased was waiting to depart for
Eshowe. (The Court found on evidence admissible only

against accused no 4, Bhengu, including a confession by



him, that at third appellant's reguest he had recruited
appellants 1 and 2 at Estcourt for the purpose of killing
the deceased and had taken them to third Appellant at the
BDurban railway station.) First and second appellants
boarded the bus and travelled in it to the pre-determined
killing area, followed by third appellant in his
aforementioned motor car. On arrival at the Mangete
Reserve they requested the deceased to stop so that they
could alight. He did so. Whilst leaving the bus both of
them fired at the deceased and then made off and escaped
in third appellant's car which had stopped some distance
behind the bus. . Third appellant returned with them to
Durban. The firearms were returned to him and first and
second appellants paid. {As already stated, the Court
rejected their evidence that they had been compelled by
third and fourth appellants under threats of death, Fo
kill the deceased. First appellant's evidence that he

had merely to see to it that second appellant killed the



deceased and to shoot him should he refuse to do so and

that he could not recall having also fired a shot, was

likewise rejected. So also their denials that they were

paid for the killing.)

On October 10, 1987, police came to the taxi

rank in Durban and enquired from one of the taxi owners,

Mbongeni Ntuli, after the driver of a red "Skyline"

motor car, giving a description of the person they were

looking for. Before 8 October third appellant had told

Ntuli of the contemplated murder and of the reason

therefor. On the 9th October he told Ntuli what had

happened on the previous day. Ntuli realised that it was

third appellant the police were loocking for and warned

him thereof on the same day. That same afternoon third

appellant handed Ntuli four firearms including the two

used in the killing and told Ntuli he was leaving for

Eshowe. Ntuli hid the firearms together with two of his

own in a cushicon cover at his home where they were found






