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2. 

The respondent ("the plaintiff") instituted 

provisional sentence proceedings against the appellant 

in the Witwatersrand Local Divison. The plaintiff 

preferred nine claims, only seven of which are material 

to this appeal. Those claims were based on seven 

cheques. On its face, each cheque was drawn by the 

defendant in favour of the plaintiff as payee for an 

amount of R12 000. The first was dated 1 April 1986 

and the dates of the remaining six cheques were the 

first day of the succeeding six months. On 

presentment the cheques were dishonoured, the defendant 

having countermanded payment. 

In his answering affidavit the defendant 

alleged that during 1981 he was indebted to the 

plaintiff in an amount of R270 000. In June of that 

year he signed an acknowledgment of debt reflecting 

this indebtedness ("the first document"). The 

material part thereof provided as follows: 

"I, the undersigned, 
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MANUEL DA COSTA DE ATOUGUIA 

do hereby acknowledge that I am lawfully and 

legally indebted to 

EDUARDO FERNANDES BRAZ 

in the amount of R270 000-00 being monies 

lent to me on my special instance and 

request. 

I herewith acknowledge receipt of the said 

amount and renounce the legal exceptions 

known as non causa debiti and non numeratae 

pecuniae which I herewith acknowledge that I 

understand. 

I herewith acknowledge that the said amount 

bears interest at the rate of 12 per annum, 

calculated annually in advance on the 

reducing balance as from year to year. 

The said amount is to be paid in monthly 

instalments of R12 000 per month, the first 

instalment being due and payable on the 1st 

day of 1/7/83 and thereafter monthly on the 

1st day of each and every succeeding month." 

Of particular importance is para 5 of the 

answering affidavit. It reads as follows: 

"Pursuant thereto and in repayment of the 

monthly instalments due in terms of the 

acknowledgement of debt, I handed to the 

Plaintiff a cheque book containing 40 

cheques. Each of the cheques contained 
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therein was signed by me in blank and the 

Plaintiff undertook to complete same by 

inserting the dates and the amounts of the 

instalments." 

Further salient allegations in the answering 

affidavit may be thus summarised: 

1) Thirty three cheques, each for the 

amount of R12 000 and completed by the plaintiff, were 

met during the period 1 July 1983 to 1 March 1986. 

2) Towards the end of March 1986 a 

dispute arose between the parties. The defendant 

contended that the amount of R270 000 plus interest at 

the rate of 12% per annum had been paid in full. The 

plaintiff, however, denied that the applicable rate of 

interest was 12% per annum. He relied upon an 

acknowledgement of debt ("the second document"), signed 

by the defendant which was in all respects identical to 

the first document save that where the figure "12" 

appeared in the latter document immediately before the 

words "per annum" the word "bank" was inserted. 
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3) When the defendant signed the first 

document the figure "12" appeared on it. This was 

intended as 12%. However, the plaintiff asked the 

defendant to sign an identical document in which the 

rate of interest was to be left blank. He explained 

that he needed the second document "to show to the 

Receiver of Revenue". The defendant did not 

understand this explanation but since he had a "very 

great respect" for the plaintiff he complied therewith. 

4) During the course of the discussion 

which took place towards the end of March 1986 the 

defendant accused the plaintiff of having inserted the 

word "bank" in the second document after it had been 

signed by the former and without authority to do so. 

The plaintiff insisted, however, that he was entitled 

to interest at bank rate. 

5) Because he believed that the full 

indebtedness had been extinguished the defendant 

stopped payment of the seven cheques in issue, but 
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subsequent to the service of the provisional sentence 

summons he recalculated the amount owing in terms of 

the first document and ascertained that a balance of 

R10 702,08 remained owing. Even if the plaintiff were 

entitled to compound interest (which was denied) the 

amount would be R22 865,86. (The former amount was 

paid into Court.) 

As was to be expected, the plaintiff disputed 

the above version. In the replying affidavit he made 

the following material allegations: 

(a) As at 31 May 1981 the defendant owed 

the plaintiff the sum of R470 000. It was then agreed 

that the said sum would be divided into the amounts of 

R200 000 and R270 000, that they would be payable in 

instalments and that the rate of interest payable by 

the defendant would be 12% per annum in respect of the 

first amount and, in regard to the second amount, the 

same rate of interest that the plaintiff was being 

charged by the Bank of Lisbon on his overdraft. (At 
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that time the applicable rate was 18% per annum on 

daily balances.) It was also agreed that the 

defendant would furnish the plaintiff with an 

acknowledgement of debt in respect of the amount of 

R270 000. (It is unnecessary to set out the 

plaintiff's version of the arrangements relating to the 

amount of R200 000.) 

(b) On or about 1 June 1981 at his office 

the defendant handed to the plaintiff the second 

document signed by him. At that stage the rate of 

interest was left blank. Subsequently the plaintiff 

wrote in the word "bank" since this insertion accorded 

with the parties' prior agreement. At no stage did 

the plaintiff maké mention of the Receiver of 

Revénue. 

(c) The figure "12" was not inserted in 

any document which was given or shown to the plaintiff 

on that occasion. It was only after the first of the 

seven cheques had been dishonoured that the defendant 
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contended that the agreed rate of interest (in respect 

of the amount of R270 000) was 12% per annum. The 

defendant then for the first time produced the first 

document. 

(d) Shortly after receipt of the second 

document the defendant handed to the plaintiff a book 

of forty cheques, each of which had been signed by him 

in blank; i e, the name of the payee, the date and the 

amount had not been filled in by him. It was agreed 

that the plaintiff would complete each cheque in his 

favour as payee for an amount of R12 000. In terms of 

the second document the first of these cheques was to 

be postdated to 1 July 1983 and the remaining cheques 

were to be made payable at monthly intervals. The 

plaintiff then completed the cheques in accordance with 

what had been agreed. 

(e) It was not possible to calculate 

precisely how many cheques would be required to 

discharge the debt of R270 000 plus interest since it 
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was understood that the rate of interest charged by the 

Bank of Lisbon on the plaintiff's overdraft would 

fluctuate from time to time. It was therefore also 

agreed that after the last of the forty cheques had 

been met, further cheques would be furnished to the 

plaintiff by the defendant. But if the rate of 

interest had been fixed at 12%, it would have been 

possible to calculate in advance the total amount 

(inclusive of interest) to be paid by the defendant. 

And, if only simple interest was payable, a calculation 

made in advance would have shown that no more than 34 

cheques, if duly paid, would extinguish the total 

indebtedness. 

(f) On the basis that the rate of 

interest was to be the bank rate, as explained above, 

the sum still owing to the plaintiff by the defendant 

at 31 March 1987 was R217 132,21. 

The first question considered by the court a 

quo concerned the incidence of the onus of proof. 
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That question was thus formulated by the court: 

"... who bears the onus, in these provisional 

sentence proceedings, of establishing, as 

between the plaintiff and the defendant, who 

are immediate parties to the cheques, that 

the cheques were completed in accordance with 

the true underlying agreement between the 

parties." 

Having discussed conflicting authorities, the 

court held that if provisional sentence is claimed by 

inter alia the payee of a negotiable instrument and it 

is common cause that the instrument was not completed 

prior to its delivery to the payee, the onus rests on 

the drawer to show that the instrument was completed at 

variance with the true agreement between the partles. 

In support of this finding the court relied upon s 18 

(2) of the Bills of Exchange Act (34 of 1964) which 

provides that if a bill of exchange is wanting in any 

material particular the person in possession of it has 

a prima facie authority to fill up the omission in 

question in any way he thinks fit. 

The court then went on to consider the 


