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(a) the existing means and obligations of herself 

and defendant; 

(b) the contributions direct and indirect made by 

her to the maintenance or increase of the 

estate of defendant during the subsistence of 

the marriage, both by the rendering of 

services and the saving of expenses which 

would otherwise have been incurred, it is 

just and equitable that defendant be directed 

to transf er to plaintif f one half of the 

total assets amassed by him from the 

inception of the marriage between the parties 

to date." 

The claim for a divorce was based upon the 

incompatibility of the parties, the fact that they had, during 

September 1986, agreed to live apart and the fact that the 

marital relationship between them had broken down irretrievably. 

The relief which the respondent claimed included: 

(1) An order directing the defendant to furnish a statement 

of account relating to the disposition of the 

respondent's immovable property, and to pay the amount 
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due to the respondent in terms of that account, 

(2) An order directing the appellant "as prescribed in 

terms of section 7 of the Divorce Act No 70 of 1979" to 

transfer to her one half of the appellant's assets up 

to the date of dissolution of the marriage, 

(3) A decree of divorce, 

(4) Maintenance f or the respondent at the rate of R1 000 

per month (with a proviso to the effect that this sum 

should be increased by R1 000 per month "for each 

R100 000 by which the sum payable to plaintiff (in 

terms of section 7) falls short of R1 000 000", and 

also for payment of maintenance to the respondent to be 

increased in accordance with rises in the consumer 

price index, as notified by the Director of Statistics. 

(I have omitted certain of the claims made by the 

respondent because the appellant, in his plea, made detailed 
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tenders some of which were accepted by the respondent in a 

document called "acceptance of tender", subsequently incorporated 

in the order of the court a quo. These related to the custody 

and maintenance of the children of the marriage and nothing more 

need be said about these matters.) 

The appellant made a conditional counterclaim for a 

decree of divorce, and an order incorporating the terms of 

certain paragraphs of the tender. The action was heard by 

COETZEE J. During the course of the trial a decree of divorce 

was granted and on 20 August 1987 an order was made incorporating 

those terms of the tender which had been accepted; this order is 

not in issue in this appeal. 

The appellant was also ordered to pay to the respondent 

the sum of R278 000, and the sum of R3 500 000 on or before the second day of October 1987. The trial judge granted leave to 
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appeal against the whole of the judgment, but in fact it was only 

the order for payment of the sum of R3 500 000 that was in issue 

in the appeal. The sum of R278 000 represented the net proceeds 

of what was described as "the former common home of the parties" 

found by the court to be the respondent's property. It was, 

furthermore, not part of the appellant's case that no award 

should have been made in terms of the provisions of s7(3) of the 

Divorce Act No 70 of 1979 (the Act). The objection was to the 

quantum. It was submitted that the award of R3,5 million -

"should be reduced substantially to reflect a transfer 

by the appellant to the respondent of an amount which 

this Court deems just and equitable in terms of section 

7 of the Act in addition to the payment of the amount 

of R278 000 as ordered in para. 1 of the Order, and the 

retention by the respondent of the sum of R26 000." 

The amount of R26 000 was the amount standing to the credit of 

the respondent in a savings account. The original tender in the 

appellant's plea, which was dated 7 August 1987, included a 

tender to pay or deliver to the respondent: 
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(a) the sum of R2 000 per month as maintenance for herself; 

(b) the sum of R300 000; 

(c) all household furniture and effects in the parties 

former matrimonial home excluding certain items; 

(d) a motor car in the respondent's possession; 

(e) R10 000 as a contribution towards the purchase of 

another motor vehicle by the respondent; and 

(f) the respondent's costs as between party and party up to 

the date of the tender. 

On 17 August 1987, when the trial had been running for 

several days, the appellant's tender was amended by deleting the 

offer to pay maintenance of R2 000 per month, and increasing the 

amount of R300 000 to R750 000. This was described by the 

appellant's senior counsel as "a clean break tender". What was 

obviously contemplated by this was that the court should make 

only a redistribution order in terms of ss(3), and no maintenance 
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order in terms of ss(2) of s7 of the Act. Cf Beaumont v Beaumont 

1987(1) SA 967 (A) at 993B-C. It was the appellant's case, in 

other words, that the court should, instead of making a 

maintenance order in terms of ss(2), award a lump sum in terms of 

ss(3). This, in fact, appears to be what the trial judge had in 

mind at one stage in his judgment. He quoted the following 

remarks of BOTHA JA in Beaumont's case at 993A-E: 

"In other words, the English legislation now seeks- to 

foster the imposition of a 'clean break' in appropriate 

cases (Cretney (op cit at 835)). Our legisiation 

contains no corresponding provision, but in this 

instance I do not consider the concept underlying it to 

be foreign to our law. On the contrary, there is no 

doubt in my mind that our Courts will always bear in 

mind the possibility of using their powers under the 

new dispensation in such a way as to achieve a complete 

termination of the financial dependence of the one 

party on the other, if the circumstances permit. The 

last-mentioned qualification is, of course, very 

important; I shall return to it in a moment. The 

advantages of achieving a 'clean break' between the 

parties are obvious; I do not think they need be 

elaborated upon. The manner of achieving such a result 

is, of course, by making only a redistributión order in 

terms of ss(3) and no maintenance order in terms of 

ss (2) . What I have said earlier with regard to the 
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Court taking an overall view, from the outset, of the 

possibility of making an order or orders under either 

ss(2) or ss(3) or both, does not mean that the Court 

will not consider specifically the desirability in any 

case of making only a redistribution order and awarding 

no maintenance, having regard particularly to the 

feasibility of following such a course. With regard to 

the latter and to the gualification I stressed a moment 

ago ('if the circumstances permit'), there will no 

doubt be many cases in which the constraints imposed by 

the facts (the financial position of the parties, their 

respective means, obligations and needs, and other 

relevant factors) will not allow justice to be done 

between the parties by effecting a final termination of 

the financial dependence of the one on the other. In 

the end everything will depend on the facts and the 

Court's assessment of what would be just." 

The learned trial judge then says: 

"In my order I follow the clean break principle 

aforementioned." 

As one would expect in these circumstances, the trial judge then 

examined, in detail, the respondent's claim for maintenance, and 

also her evidence as to her capital requirements for the purchase 

of a town house, and a new motor car, and the expenses incidental 
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to such acquisitions. He came to the conclusion that the 

respondent's capital requirements amounted to R300 000 and that 

"... R6 000 per month would be ample to cater f or the needs of 

the plaintiff so as to maintain the same life style to which she 

was accustomed." 

The order for the sum of R3,5 million which he made 

was, however, quite unrelated to these findings. It seems that 

he awarded this sum upon the following basis: 

(a) the net assets of the appellant were R7 539 200; 

(b) throughout the marriage there was a universal 

partnership between the parties in which they held 

equal shares; 

(c) that, accordingly, it would be just and equitable that: 

"... the parties should share equally." 

It would seem that in arriving at the figure of R3,5 




