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Appellants and four co-accused were arraigned 

before Le Grange, AJP. and two assessors in the 

Witwatersrand Local Division on a charge of murder and 

two charges of robbery. Appellants were accused no's 3 

and 4 respectively. It was alleged that on the 28th June 

1986 at Tembisa in the district of Kempton Park, they and 

their co accused: . 

(i) murdered Tlou Jan Ramphela (the deceased), 

(ii) robbed the deceased of a 7,65 mm Walther pistol and 

R700,00 in cash under aggravating circumstances and 

(iii) robbed Fransina Malema of R50,00 in cash. 

All pleaded not guilty and none of them indicated the 

basis of their defence. All were acquitted on the 

robbery charges. The appellants were convicted on the 

murder charge and their co-accused acquitted. 

Extenuating circumstances,were found to have been present 

in the case of the first appellant but none in that of 

second appellant. Both were sentenced to death, and both 



3 

now appeal against their convictions. Second appellant 

also appeals against the finding that there were no 

extenuating circumstances in his case. Both also appeal 

against their sentences. First appellant's defence on 

the murder charge was compulsion and that of second 

appellant an alibi. 

It is common cause that the deceased was assaulted 

and burnt to death in the street in front of first 

appellant's dwelling at no 325 in the Kopanong section of 

Tembisa at or shortly after 12 noon on Saturday, June 28, 

1986. It is admitted by appellants that 90% of the 

deceased's body was covered with first and second degree 

burns, and that he had the following further injuries: 

swollen upper lip and right cheek, four lacerations 

spread over the inside of the lower lip, 2 cm jagged 

laceration on the tip of the chin with underlying 

fracture right across the mandible, and two upper left 

front teeth missing. 
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The prelude to the events culminating in the death 

of the deceased are not in issue. It is this. On the 

evening of Friday, June 27, 1986, first appellant, his 

girlfriend, Poppie, his brother Jacob and cousin Daniel 

Mafudi (Dan) had been to a night club in the Tsithama 

section of Tembisa. First appellant and Dan drank, but 

first appellant drank less than Dan and was not affected 

by the liquor. Between 22h00 and 23h00 they left in 

first appellant's Cortina motor car to go elsewhere, 

obviously to continue their merry-making. En route they 

came upon pedestrians in the street, blocking their way. 

First appellant, who was driving, hooted repeatedly but 

the pedestrians failed to give way. He was compelled to 

stop. He got out and standing next to his car, asked 

them to make way. Someone in the group fired a shot. 

Jacob, who had also alighted, was mortally wounded; 

something struck first appellant on the right eye and he 

fell down. Someone stripped him of his leather jacket. 
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The pedestrians then apparently departed. Jacob was put 

into the car and with first appellant driving they took 

him to the Tembisa police station about a kilometre away. 

On the instructions of the police they then took Jacob to 

the hospital. Whilst first appellant's injured eye was 

being attended to he was informed that Jacob had died. 

He immediately left for home taking Dan and Poppie with 

him. He drove again. He reported Jacob's death to his 

father and then retired to his roóm but could not sleep. 

Early next morning Robert Komane (who was accused no 1 at 

the trial and is referred to hereafter as Komane) took 

first appellant to hospital at his request and in his 

motor car for further treatment of his injured eye. 

Thereafter they again went to the Tembisa police station 

and reported the murder of Jacob and assault upon first. 

appellant to a sgt Sithole who then accompanied them to 

the scene of the offences and took certainmeasurements 

there of points indicated by first appellant. He had not 
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recognised his assailant or anybody else in the group of 

pedestrians but Poppie had recognised one of them, a girl 

Fransina. Sithole requested first appellant to find 

Fransina and bring her to him at the police station. 

They then left to do so. A "certain young man" told them 

he had seen Fransina at a certain house. What happened 

thereafter was in certain material respects in issue at 

the trial. 

The defence version, as testified to by Komane and 

first appellant, was that the two of them found Fransina 

in the house hiding inside a wardrobe, took her to the 

car and drove off, intending to take her to the police 

station. On the way first appellant changed his mind and 

decided that she should first be taken to his home to 

explain to his relatives "what had happened the previous 

night". They did so. On arrival there Komane parked 

first appellant's car and went home. He lived across the 

street. His car was parked in the driveway. It was a 
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brown Cortina and first appellant's a white one. First 

appellant's version of what then happened is the 

following: He and Fransina entered his house. He could 

not remember whether Komane remained with them or 

departed. There were many people inside the house but 

apart from his uncle first appellant could not recall who 

they were. He was still dizzy f rom his injuries and 

could not see well through his swollen eyes. Fransina 

told them her husband had shot first appellant and Jacob. 

He could not remember what else she told them. After 

Fransina had completed her report, he left with her, 

intending to take her to the police station. But outside 

he found "a lot of people" who stopped them and compelled 

him to take some of them and Fransina in his car to the 

person who had shot Jacob. He did not know any of the 

group and did not know whether or not they were 

"Comrades". At that time he was unaware of such an 

organisation and only heard of "The Comrades" for the 
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first time at the police station after his arrest. He 

drove off with Fransina and members of the group, 

following their directions where to go. He noticed en 

route that he was being followed by Komane's motor car. 

Deceased was ultimately found in a shebeen where Fransina 

pointed him out. Members of the group apprehended him 

and brought him to first appellant's car. They compelled 

him to open the boot of the car and put deceased therein. 

At their command first appellant then closed the lid and 

drove off with deceased inside the boot and Fransina 

inside the car. The group compelled him to drive back to 

his home and stop in the street in front of it. At their 

command he again opened the lid of the boot. They 

removed the deceased. First appellant then got back into 

his car, reversed into his yard, parked the car there, 

entered the house and went to sleep because his injuries 

were still painful and he felt bad. He did not see 

deceased being assaulted after being removed from the 
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boot and was unaware of what happened to him. Komane 

added the following. When they arrived with Fransina at 

first appellant's dwelling there were "a lot of people" 

outside. Shortly after returning home he was 

approached by "six or seven people". He told them the 

car in the driveway was his. He was then asked to help 

them "transport certain people" but refused to do so 

whereupon he was threatened by them saying to him "If you 

do not give us a ride in this car, we will burn the car 

and we will also burn you". He believed they were 

capable of doing so and capitulated; the car was push-

started by them, he was then ordered to follow first 

appellant's car. Some of the group rode with him. They 

in fact "hi-jacked" him and took control over him. They 

were looking for somebody. This person was ultimately 

found at a place which appeared to be a shebeen. He was 

caught by members of the group and put in the boot of 

first appellant's car which had stopped behind him. It 
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was full of people. First appellant's car then drove off 

followed by Komane. At a three-way stop he was 

instructed to take another route. Ultimately he arrived 

back at first appellant's house. What then happened he 

described as follows. "When I got to that place it was 

full my Lord; it was so full that I had to blow my 

hooter, people opened the way, I then saw the deceased 

lying down there, on his back, my Lord. I went past and 

I got into my home. I parked the car and then stood on 

the stoep. After a few minutes I saw two people, they 

ran inside that crowd of people. One of them was 

carrying spirits. When these people got into the crowd 

the other people started dispersing and running and then 

I saw a flame, my Lord. Then I realised this person was 

set alight. And I did not see what happened further than 

this and I have forgotten some of the things." He later 

added that when the people made way for him he saw the 

person on the ground being assaulted and that one of the 


