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IN THE SUPREME COURT OF SOUTH_AFRICA
[

(APPELLATE DIVISION)

In the matter betﬁeen:

NTSIKELELO SITO .....c..eccee--- FIRST APPELLANT

XOLILE WILLIAMS ......... cesesesen SECOND APPELLANT

SIGNET THUNYISWA MBAMBO ......... THIRD APPELLANT

i

ABRAHAM ZEYO .v....ccccecesevee. FOURTH APPELLANT

MEMBER MGWADLENI ......csvvsvesss. FIFTH APPELLANT

and

THE STATE

CORAM: HEFER, NESTADT et KUMLEBEN JJA
HEARD: 20 MARCH 1989

DELIVERED: 30 MARCH 1989

JUDGMENT

RUMLEBEN JA/....




EKUMLEBEN JA

£

The five appellants, respectively accused nos
1, 3, 5, 7 and 13 in the court a quo, stood trial with
nine other accused in the Eastern Cape Division of the

Supreme Court on charges of murder, attempted murder

.
!
and arson: twelve counts in all. The appellants were

convicted on four of them: on count 1, of the murder of
a woman, Elizabeth Klaas; on counts 2 and 3, of
culpable homicide arising from the death of two young
children Goodman Klaas and Sandla Livingstone Klaas
respectively; and on count 12, of arson in that they
set fire to and gutted the home of the Klaas family.
Their co-accused were acquitted on all counts. In the
.case of fourth appellant no extenuating circumstances
were found to be present in respect of the murder‘

conviction and he was accordingly sentericed to death.

The other appellants were sentenced to various terms of
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imprisonment on the counts on which they were
convicted. At the conclusion of the trial leave was
granted to all the appellants to appeal against their
convictions; to fourth appellant to appeal against his
sentence on the murder charge, that is, against the
finding on extenuation; and third appellant was granted
leave to appeal against his "sentence" which, it was
common cause, referred to the sentence of 20 years'
imprisonment imposed on count 1.

The offences, with which the appellants were
charged, were committed by a group of men during the
night of 19/20 April 1985 at the home of the deceased,
Elizabeth Klaas, (also known as "Mankomo'") in Bontrug
Township, Kirkwood. At the time the deceased and her
three daughters, Pumla Klaas, Nomathemba Klaas and
Nokuzola Klaas1 were 1in the house together with
another woman - Xoliswa Ntshenge and a number of

grandchildren of the deceased. The essential
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facts giving rise to the charges are not in dispute.
They are thus succinctly set out by Erasmus AJ in his

judgment:

"It appears that earlier the evening there were

knockings on the door. Later that evening a group
of men arrived and again knocked. Someone said:
'We are the Amacabani'. Nokuzola opened the front
door; some of the group entered the house, while
others remained outside. The estimate of the
numbers in the house differ, but it would appear
that there were about 10 to 20 in number."” ....

"After the group entered, Nokuzola lit a paraffin
lamp, which was on the dining room table. The
group stood in the dining room, near the front
door. Members of the group kept asking for one
'Jimmy * or'Jimmy Klaassen'. Nokuzola said 'Jimmy
is not here but you may look around', or words to
such effect.

One of the intruders had with him a 5 1litre
plastic container, which contained some
inflammable ligquid, probably petrol. Nokuzola
grabbed hold of the container and for some time
she and the person who had hold of it struggled
over it. They both had their hands on the bottle
or container and were tugging it to and €£ro.
Nokuzcla told Pumla to fetch a membership card.
(It appears that another sister had left this card
at the house for the protection of the occupants.
It was never dquite established what this card

|
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really was).

The group kept asking for this 'Jimmy'. Elizabeth
Klaas called from the bedroom, whereupon someone
said, according to Nokuzola: 'Good enough, here
is Mankomo.' The evidence is that another member
of the group also said 'let us do what we have
come to do.' At this time Nokuzola and the
intruder were still struggling over the container.
One or more of the group threatened teo stab
Nokuzola or aimed blows at her and as a result she
let go of the container and ran away. Thereafter
the man with the bottle went into the room where
Elizabeth Klaas was and brought her into the
dining room, where petrol was poured over her body
and she was set alight. Petrol also was thrown on
the floor and this, too, started burning. The
occupants, with the fateful exception of three of
them, fled;the house. The building was thereupon
burnt tc the ground. Three of the occupants were
burnt to death, namely Elizabeth Klaas, Gocodman

Klaas and Livingstone Klaas."

Thus it was that Elizabeth Klaas died as a result of

being set alight and the two young children suffered a

similar fate when the house was razed to the ground.

Before its destruction it comprised a living room,

kitchen and three bedrooms,as depicted on a plan handed

in as Exhibit B. The front door opened into a living
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room at the back of which was a kitchen. To the left
of the front door, as one faces it from outside, there
were three bedrooms, with doors opening into the living
room and into a short passaée which leads from the
living room, between the rear bedroom and the kitchen,

to the back door.

The main enquiry in the court a guo was, and
the first issue argued on appeal is, whether the
appellants were proved to have been part of the band of
men who attacked the house and were present when the
offences were committed. The key GState witnesses on
this issue wer; those who purported to identify the
appellants at the home of the deceased, namely,
Nomathemba Klaas, Nokuzola Klaas, Pumla Klaas and
Xoliswa Ntshenge. Each appellant in turn testified

denying complicity and furnishing an alibi in support

of his contention that he was not present or involved.
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The court found Nokuzola Klaas to be a good witness,
both honest andg reliable. The eye witnesses,
Nomathemba andi Pumla, were held to be honest but,
having regard té certain defects in their evidence, the
court considered that the reliability of their
observations was in a measure.suspect. For this reason
the court relied upon their evidence to the limited
extent that it provided corroboration for the
identificatory evidence of Nokuzola. Xoliswa was
considered a good witness. (In point of fact first,
second and fifth appellants were identified by
Nokuzola and Pumla; third appellant by Nokuzola, Pumla
and Nomathemba; and fourth appellant by all four eye
witnesses.) As regards the defence case, the court
rejected the alibis as false. On appeal appellants
contended, as they did in the court a gue, that these
State witnesses were dishonest or untrustworthy; ' that

they discussed the matter amongst themselves before the
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trial with the result that they influenced each other
on the gquestion of identification; and that it is
reasonably possible that the alibis proffered were

truthful. '

It is' appropriate to consider in the first
place the evideﬁce of Nokuzola.

She is a twenty-year-old woman who lived at
Bontrug, a township near Kirkwood. She was at the time
a scholar at a local school in form III, the equivalent
of standard 8. She said that she was in bed that night
when at about 2 am she heard people knocking at the
door aﬁd on the windows ©of their home. She arose and
opened the front door. A man called Mytanci pushed herx
back inside the house. The intruders told her to light
a lamp which she did. They asked for Jimmy. A'short
discussion ensued, they insisting that he be produced,

she explaining that he was not there. She noticed that
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fourth appellant held a cannister, which - as she
correctly assumed - contained petrol. She grabbed hold
of it and attempted to wrest it from him. As she
grappled with him, the deceased was heard to say from
one of the bedrooms that Jimmy was not in the house.
One of their members thereupon said "let us do what we
have come for." At this point Mytanci threatened to
stab Nokuzola with a knife causing her to flee throuéh
the back door. She hid in é partially demolished house
nearby until the screams of the people trapped in the
burning home prompted her to return to the house. She
remained there until the police and fire Dbrigade

arrived. They were unable to extinguish the fire.

That ?ame morning at about 11 am she was
taken around the township by the police in search of
the assaillants, She identified first and second

appellants and two other perscons, who featured as
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