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JUDGMENT

GROSSKOPF AJA:

At about midnight on Saturday 7 June 1986, and at
Mbuzini Trust, the deceased was burnt to death by means of
the so-called "necklace" method. The éxecution of the
deceased took place near the Mbuzini graveyard in the
presence of abth 300 people. It is common cause that the
crowd consisted mainly of school children‘and other 'young
people. Tﬁe two'appellants, who were both adults, were
admittedly present on the scene at the time of the burning.

It was the state case that the first appellant
played a promiqent role in the events leading up to the
burning of the deceased, and that both appellants acted as
leaders who actively participated in the burning of the
déceased. The defence éase, on the other hand, was that the
two appellants were forﬁed, under threats of being assaulted
with sjamboks, to join the crowd and to watch the burning

of the deceased. While conceding that they had been present,



both the appellants denied that they had in any way
participated in the killing of the deceased.

The trial court accepted the evidence of the
witnesses who festified on behalf of the state and rejected
the evidence of the two appellants. The appellants were both
convicted of murder. The trial court found that there were
no extenuating circumstances and imposed the death sentence
on each of the appellants. Leave to appeal against both
conviction and sentence was subsequently granted by the court
a quo to each appellant.

As part of their application for leave to appeal
the appellants also applied in terms of section 316{(3) of Act
5t of 1977 for leave to lead further evidence. This
appligation was granted and the evidence of two fﬁrther
alleged eye-witnesses, and that of an associate professor in
psychology, was thereupon received by the learned trial
judge,

Mr Kuny, who appeared for the appellanfs, referred



to the case of S, v, Tsawane and Another 1989{(1) S.A. 268(Aa)

at 274 B-C, where the following remarks were made with reqard

to the approach to be adopted in similar cases:

(See also

regarding

witnesses

"In view of the fact that the Court receiving the
further evidence in terms of s 316(3) is, subject
to what I have said above, a mere conduit pipe and
is not competent to consider and resolve the
disputed issues raised by the further evidence de
novo or to review the trial Court's decision on the
supplemented evidence (see Masinda's case supra at
1165 C-F) it is, I cohsider, the function of this
Court to consider and decide the matter in the
light of the new evidence with due regard to
whatever comments and opinions the Judge may have

made on the evidence received by him."

S. v. Cebekulu 1976(3) S.A. 432(A), at 435).
|

The learned trial judge in fact recorded his views

the additicnal evidence, and his impressions of the

who gave such evidence, in a subseqﬁenf judgment

in which he gave his reascons for granting leave to appeal and

Fl

to adduce further evidence.

The learned trial judge found the evidence of the

psychologist, Professor Foster, to be of little cogency. I



ghall revert to his evidence when dealing with tﬁe qgquestion
of extenuating éircumstances.

The witness Richérd Mahlalela was 16 years old and
in standard 8 at the time wﬁen he gave his evidence, thch
was two years after the event. Richard.impressed the learned
trial judge as bright, articulate and alert. ?here was no
indication, aélfar as that court wds concerned, that Richard
Mahlalela had deliberately designed his ev£dence, either
alone or in concert with others, in order to favour Ehe
éppelants. The learned trial judge remarked that Richard
Mahlglela was an impressive witness, and he concluded as
follows:

"In fairness I should record my persanal impression

that if this witness had given evidence at the

trial I would have had doubts about thelguilt of
either of the.two accused."
The evidence of R?chard Mahlalela and the conclusions of the

learned trial judge will be considered more fully hereunder.

Sibongile Nkena, on the other.hand, was found to
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be an unimpressive witness who had not been frank with the
court. The learned trial judge concluded that had she given
evidence at the hearing he would have attached little weight
thereto. It should be pointed out that the first appellant
is the uncle of this witness. It appears from her evidence
that she knew all Along that the first appellant had been
charged with the murde; of tﬁe deceased and that she had been
awa?e of this case against her uncle even before the trial
had started. It is the evidence of Sibongile Nkuna that she
was present when the deceased was being burnt. ﬁer evidence,
if accepted, could have assisted her unqlé, yet she failed
at the time to volunteer as a witness. for the defence. 1In
view of all the unsatisfactory features in her evidence I am
of the opinionlthat this court can place no reliance on her
'

evidence at ali.

Section 316(4} of.Act 51 of 1977 provides that the

evidence received in pursuance of an applilication under

section 316 "shall for the purposes of an appeal be deemed



to be evidence taken or admitted at the trial."
After referring to this subsection, Galqut JA held as foliows

in Cebekulu's case, supra, at 435 D:

"It follows that the Appeal Court must consider the
merits of the appeal on a reading of all the
evidence now contained in the record together with
the reasons for judgment in regard to the
conviction and the application for leave to
appeal."

Mr Kuny submitted that, had Richard Mahlalela's.
evidence been placed before the trial court prior to
conviction, the attitude and approach of the court a quo
towards the evidence given by the state witnesses and the two
appellants would in all probability have been different.

Viewed in isolation Richard Mahlalela may have been
a good witness, but once his evidence is considered in the
light of all the evidence it loses much of its apparent
force. It appears that Richard's evidence does not support

the respective versions of the two appellants in certain

material respects. When the evidence of Richard Mahlalela



is compared with the evidence of the two appellants; and in
particular their evidence in exteguation, one gets the
impression that Richard Mahlalela and the two appellants are
really talking of two different occasions.

It is the evidence of the first appellant that he
was employed at the Kriel power station where he stayed in
a hostel. He returned to his home in Mbuzini only once a
month. The first appellant happened to be at home on
Saturday 7 June 1986 when a group of youngsters accompanied
by a local school teacher, one Face Mahlalela, arrived at his
house at about 13h00. They forced him to accompany them to
a place in the veld where they sat on stones. Some of them
danced and sang songs until sunset. The songs were unknown
to him, but he could recall that the word "Viva" was used in
those songs.

At about sunset Face Mahlalela terminated the
meeting and ordered them to go and fetch ' the deceased at his

home, It is thL first appellant’'s evidence that he tried to



s

get away from the'grouﬁ by bretending that he wanted to gé
and fetch his jacket at home. He was prevented,‘however,
from slipping away when one Makwanyane ordereé seven boys to
escort him home.

After fetching his jacket the first appellant and
his escort followed the group to the house of the decgased.l
The first appellant's evidence is that he waited outside
while others went to fetcﬁcthe deéeased from his home.

They left with the deceased and went to an open
veld next to the graveyard. When they arrived there Face
Mahlalela told them to sit down while Face and others took
the deceased to one side. After a while they were told to
stand up and sing. The next thing that the first appellant
saw, was a person burning. He realised it was the deceased,
but he did not see when or -how he was set alight. According
to the first appellant he was standing about 25 to 30 paces

from where the deceased was burning.

The first appellant knew the second appellant by






