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Case No. 519/87

"IN “THE SUPREME COURT OF SOUTH AFRICA

(APPELLATE DIVISION)

In the matter between:

]

F.P.S. LIMITED ....ce0cccceveosanancanss Appellant
AND
TRIDENT CONSTRUCTION (PTY.} LIMITED .... Respondent

Coram: BOTBA, VAN HEERDEN, VIVIER, EKSTEEN JJ A et

GROSSKOPF, A J A
Heard: 20 February 1989

Delivered: 29 March 1989



JUDGMENT

EKSTEEN, JA :

The appellant's acronym -~ F.P.S. - stands for Financial
Planning Services and would seem to be descriptive of the
business it sets out‘ to do. From the evidence it appears to
have been a company which acted as an agent and broker for
clients wishing to invest money or take out insurance policies.
It had standing arrangements with v‘arious life insurance
companies, building societies, banks, and other financial -
institutions.l It employed so-called "consultants" who visited

|
prospective clients, gave them financial advice as to the
insurance policies they might require or the investments they
might wish to make, and then took out the policies or made the
investments for them. The client would not be charged for these
services but the appellant (hereinafter referred to as F.P.SI.)

would receive a commission from the insurance company or the

financial institution concerned.



During July 1982 the managing director of respondent

company, one Broadbent was loocking out for a profitable

:
investment for some R26,000 which he had in hand. A friend of
his advised him that "Roberts from F.P.S." was a good person to
discuss the mattér with. F.P.35. was at that stage no stranger
to Broadbent as it had, on a previous occasion, assisted ﬁim in
taking out an insurance policy. Before Broadbent could do
anything about getting in touch with Roberts, however, Roberts
contacted him and arranged a meeting in Broadbent's office.

AF this meeting E;oadbept told Roberts that he had this
amount of R26,000 invested in an account with Barclays Bank where
it was earning a comparatively low rate of interest, and that he
was looking for a more profitable investment. Roberts thereupon
informed Broadbent that he (i.e. Roberts} was in a position to
"pool" respondent’'s money with that of other investors, and that

the "pooled" amount would then command a higher rate of interest

when invested with ﬁedbank. Nedbank was one‘ of the financial



iﬁstitutions with which, to the knowledge of_Broadbent, F.P.S.
maintained an association.

Broadbent took time to consider this proposition, and,
having eventually decided to accept it; he phoned Roberts ét
F.P.S.'s offices and informed him of that fact. Roberts
thereupon again visited Broadbgnt on 29 July 1982vand was handed
respondent’s chequé for R26,000 made out to Nedbank. The
evidence shows that Roberts took this chegue and deposited it in
his own account with Nedbank, without informing F.P.S. about the
transaction in any way. On j August 1982 he wrote Broadbent a
brief note on a plain sheet of paper without any letterhead,

reading as follows:

"o D. Roberts
P.0O. Box 475

Pietermaritzburg
3200

1st August 1982
Mr. Eddie Broadbent
Trident Construction
P.0O. Box 47410



Greyvilie
4023

Dear Eddie,

Re: Investment of R26,000

This letter serves to confirm that we have
deposited on your behalf R26 000 with Nedbank bearing
interest at 18% until advised by you.

| ' Yours sincerely
' Dugald Roberts."

Broadbent says that it struck him as being strange that
Roberts had not written to him on paper bearing F.P.S.'s
official letterhead, so he éhecked the post office box number.
appearing on the letter with F.P.S.'s address as reflected in
the telephone directory, and found that it was indeed F.P.S.'s
address. A few days later, he sayé, he received his chegue back
and noticed that it had been deposited with Nedbank. He
received no further receipt or acknowledgment of his investment

either from appellant or from Roberts.

During April 1984 Broadbent says he heard some



disquieting rumours apout investments that Roberts had made in
the past, and this prompted him to phone Mr. Homan the manager of
F.P.S.'s Pietermaritzburg branch, to enquire aﬁout respondent’'s
investment that Roberts had attended té. Homan obviously knew
nothing about the investment, and when Broadbent indicated that
he intended holding F.P.S. liable for any loss réspondent may
have suffered, HomaT asked him to put his claim in writing and to
support it with whétever documentary proof he may have. This
Broadbent did.

It subsequently transpifed that during August 1982 -
that is very shortly after he had taken respondent's cheque from
Broadbent - Roberts agreed to lend some R36,000 tc one Olivie;,
and that on 24 August 1982, without any referenCe_to respondent,
he had withdrawn the full amount of R26,000 from his account and

[
lent it to Olivier. Thereafter Olivier "ran into financial
difficulties” and appears to have gone insolvent. In any event

respondent's whole investment of R26,000 was lost.

Respondent thereupon instituted action against F.P.S.



o

in.the Natal Provincial Division for the recovery of the capital
Amount of R26,000 together with interest thereon. It succeeded
in its c¢laim, and judgment was given in its favour in an amount
of R46,084.92 ({(which included interest up to 31 August 1986)

together with further interest a tempore morae from 1 September

1986 to date of payment. It is aéainst this order that F.P.S.
now appeals.

In the Court a gquo the respondent based its claim
firstly on contract, and then in the alternative on delict. In
its main contractual claim it alleged that it, represented by

Broadbent, entered into a contract with F.P.S., represented by

Roberts in terms of which it agreed to pay the appellant R26,000,

and F.P.S, agreed "to cause the said sum to be invested in a
wholesale call account with Nedbank Limited at the Nedbank
Limited wholesale call rate of interest"”, and to repay the said
sum of R26,000, togéther with accrued interest,_to the respondent
upon reasonable notice to do so. It went ©n to allege that it

?

had paid the amount of R26,000 to F.P.S. and that on 3 May 1984



it had given F.P_S. reésonabie notice to repay. F.P.S. however
failed to repay the said sum to respondent. In the altanatiﬁe
it alleged that F.P.S., in breach of iFs obligations in terms of
their agreement, failed to invest the R26,000 in Nedbank Limited,
and that as a result of this breach of their agreement the
respondent suffered damages in the sum of R46,084.92 - being the
capital amount of R26,000 together with interest thereon to the
31st Augqust 1986.

In its alternative delictual claim the respondent

¥

pleaded as follows:

"6, During or about July 1982 and at Pietermaritzburg,
Natal, the aforesaid Mr. Dugald Roberts wrongfully and
unlawfully stole the sum of R26,000 from the plain-
tiff.

17. The said Roberts was at the time-acting in the course

and scope of his employment with the defendant.

18. As a result of the said theft the plaintiff has suffer-
ed damages: .
{a) in the capital sum of R26,000; and
(b) in the further sum of R20,084
in respect of lost interest up to and inclu-



L]

ding 3t August 1985;
{c) will continue to suffer damages with effect from
1 September 1986 until date of payment being lost
interest on the aforesaid'amounts at a rate of
. not less than 10% per annum, which damages were
reasonably foreseeable.
19. The defendant is accordingly liable to compenséte the
plaintiff| for its aforesaid damages."

In a request for further particulars to paragraph 17 of

the particulars of claim F.P.S. asked:

"In what capacity was Roberts acting at the time of thé
theft of the money?"

to which respondent replied:

"As an employee."

In its pled F.P.5. disclaimed all knowledge of Roberts

having contracted with Broadbent on its behalf, and, in the

alternative pleaded that






