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NICHOLAS AJA:-

In 1987 the South Western corner of the intersection 

between Umgeni and Adrian Roads, Stamford Hill, Durban, was the 

nightly haunt of pimps and prostitutes. There 18-year old Gloria 

Gabela plied her trade. But her youthful attractions were a 

dangerous snare for the men who came there in their motor cars. 

She habitually engaged in a variant of what Americans call "the 

badger game". Her co-operators were her pimp, Lucky Luthuli 

(19), and his two friends, Sipho Nyide (22) and Bongani Bhengu 

(23). If she successfully concluded a deal with a white man 

whom she considered to be a likely victim, she would, on getting 

into the car, make a signal to Lucky Luthuli. She would then 

direct the driver to the deserted yard of vacant premises nearby, 

where the car would be parked. When Gloria and the man were 

engaged in what they had come to do, her co-operators would 

appear and confront the man and demand money. He would, for 

obvious reasons, ordinarily comply readily with their demands, 
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and he would not complain to the police. There was evidence 

that the game had been played almost nightly for about six months 

and there had been no police reaction. 

At about 23h30 on 22 July 1987, Lucas Botha drove up 

to the place in his red Sierra motorcar. He called Gloria to 

him. They had a conversation, and agreed upon a fee of R10 for 

"a short time". She got into the car. As she did so, she made 

a hand signal to Lucky Luthuli, who was on a verandah on the 

other side of the road with his two friends. Botha drove off 

and, directed by Gloria, parked the Sierra in the yard of a 

vacant property not far away. The three co-operators came up to 

the car and opened a car door. Gloria got oút and ran away. 

Botha also got out, and tried to make an escape. He did not 

succeed. He was brought down and the upper part of the tracksuit 

he was wearing was pulled off him. He was taken back to the 

premises where his car was parked. There was a struggle, in the 

course of which he was stabbed. Then he was dragged into the 
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property. There he was found, lying dead behind his car, some 

time later. 

On post mortem examination he was found, in addition 

to incidental wounds, to have a clean cut wound of the chest 

penetrating to the apex of the left ventricle; clean cut wounds 

of the pupils of both eyes; fingernail-like abrasions on both 

sides of the throat; and a fracture of the left side of the 

hyoid bone. The forensic pathologist expressed the opinion that 

death was caused by the stab-wound into the heart, but he agreed 

in cross-examination that it could have been caused by 

strangulation, as evidenced by the fractured hyoid bone. He 

could not say which of the two injuries was the first one 

inflicted. 

Arising out of this occurrence, four people appeared 

in the Supreme Court in Durban before WILSON J and two 

assessors on two charges: (1) murder, and (2) robbery with 

aggravating circumstances. They were Gloria Gabela as accused 
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No 1; Sipho Nyide as accused No 2; Lucky Luthuli as accused No 

3; and Bongani Bhengu as accused No 4. All four of them pleaded 

not guilty on both counts. 

In his judgment WILSON J summarized the findings of 

the trial court as follows :-

" we find that the four accused were all party 

to a plot to rob any White client who appeared 

prosperous who engaged the services of accused No 1 and 

whom she could induce to go to the agreed spot. We 

accept that in furtherance of this scheme accused No 

1 did induce the deceased to go to this spot and that 

accused Nos 2, 3 and 4 proceeded independently to it. 

We find that accused No 1 fled not from fear but to 

avoid embarrassment and the possibility that the client 

might subsequently seek revenge against her if she 

remained in the vicinity. We find that in the 

circumstances the male accused must have anticipated 

resistance and violence, but nevertheless proceed with 

their plan. At that time two of them at least were 

armed with knives. When the deceased endeavoured to 

escape they pursued him and grappled with him. To 

overcome this resistance and to enable the search of 
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the vehicle and the deceased to proceed and to enable 

them to carry out their aim of robbery, accused No 2 

stabbed the deceased. In his wounded and bleeding 

state, which was obvious to all of them, he was dragged 

back behind the car where he collapsed. There one of 

the three, or more than one, we do not know precisely 

who played what part, finished him off by throttling 

him; thereafter his eyes were stabbed and his shoes 

removed. We are satisfied that this was done to ensure 

the safety of all three of them, that is of all of 

those who had participated in the previous assault and 

attempted robbery of the deceased with the tacit or 

express approval and support of each of them who was 

then present. Thereafter the three of them left the 

scene to complete the evening's business by 

apportioning out the goods they had stolen from the 

deceased's vehicie. Accused No 2 then returned to the 

place of business whilst 3 and 4 got rid of their 

bloodstained clothing." 

Gloria Gabela was convicted of robbery with aggravating 

circumstances but found not guilty of murder. The other three 

accused were convicted on both counts. The trial court came to 

the unanimous conclusion that there were no extenuating 
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circumstances present in respect of any of the three male 

accused, and WILSON J imposed sentences as follows :-

Accused No 1. Count 1 - robbery with aggravating 

circumstances. 4 years' imprisonment. 

half of which was conditionally 

suspended. 

Accused Nos 2, 3 & 4. In each case -

Count 1 - robbery with aggravating 

circumstances. 7 years' imprisonment. 

Count 2 - murder. Sentence of death. 

The learned judge granted leave tó accused Nos 2, 3 and 4 to 

appeal to this court against the trial court's finding that there 

were no extenuating circumstances. 

Discussing "the crime itself and the circumstances 

surrounding it", WILSON J said in the judgment on extenuating 

circumstances:-

".... that the male accused were part of a gang determined 

to rob clients of accused No 1, that in the present 
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instance when the client, that is the deceased, 

resisted, they grabbed and searched him. When he 

endeavoured to escape they pursued and grappled with 

him and tried to return him forcibly to the vicinity 

of his car. This can only have been done to ensure 

that they were able to complete their planned robbery 

without interference. By this stage all the accused 

were aware that violence had been used and each of them 

must (have foreseen) and did foresee the necessity for 

further violence if they continued. Despite this they 

did so and it was at this stage, whilst accused Nos 3 

and 4 were struggling with the deceased, that accused 

No 2 stabbed him. 

This was not something which could be laid at accused 

No 2's door alone. It was part and parcel of the 

combined attack on the deceased. There can be no 

suggestion that any of the other accused were unaware 

of what had been done by accused No 2. The stab-wound 

was in the centre of the chest above the heart in the 

direction of the heart, and the whole length of the 

blade of the Okapi knife was plunged into the chest of 

the deceased. All the accused must have appreciated, 

and we are satisfied did appreciate, the potentially 

lethal nature of the injury inflicted. 

Thereafter, whilst the deceased's blood was 

splattering onto accused 3 and 4's clothing, and whilst 
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he was still alive and able to speak, they dragged him 

back into the shadows behind the car. When he 

collapsed to the ground, and at a time when it was 

obvious that he was grievously hurt, they ensured his 

silence by strangling him. 

It is impossible, on the medical evidence, to say 

which of the two wounds caused by the accused was the 

proximate cause of death. Either of the injuries could 

have killed him. In all probability they both did. 

Having achieved their purpose they cut his eyes as a 

further safety device and then removed his shoes 

Unperturbed by what they had done the accused 

continued their search of the deceased's car, gathered 

up the stolen goods and departed to a nearby house to 

share out their spoils. This is yet further proof that 

they expected no further interference from the 

deceased. 

There is nothing in this terrible saga to provide any 

shred of extenuation in our opinion. It was argued 

that there was an absence of premeditatión or a minimal 

participation by some of the accused. This may have 

been true up till the time they encountered the 

deceased standing outside his motor-car. Thereafter 

they pursued their aim, that is to rob the deceased 

with a coldblooded and single-minded ruthlessness. It 

was argued on their behalf in this regard that there 
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