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IN THE SUPREME COURT OF SOUTH AFRICA
(APPELLATE DIVISION)
Between !
GOLDFIELDS SECURITY LIMITED “es Appellant

. [Defendant_a quo}
- and -
ERMELO MINE SERVICES (PTY) LIMITED Respondent

. (Plaintiff a quo)

CORAM: HOEXTER, NESTADT, MILNE, KUMLEBEN JJA et

NICHOLAS AJA .
HEARD: " 20 FEBRUARY 1989.
DELIVERED: 23 MARCH 1989,

JUDGMENT

NICHOLAS AJA:-

On the night of 28/29 August 1980, thieves entered
the property of Ermelo coal _mine through a hole cut in
the security fence.. They made their way to the mine general
offices. There they removed a small window at the back

and entered the building. Using heavy-duty electric drills,



they broke a hole through the strongroom wall, which was
constructed of brick. They made away with over R300 000
which had been drawn from an Ermelo bank the previops morning.
.
The theft was an inside job - it was executed on the basis of
information furnished to the thieves by one Ben Mabuza} who
was employed on the mine as a constable (radio operator) in
the mine security force, and who received a share of the
proceeds.

Arising out of the theft an action was instituted
against Goldfields Security Limited ("GFS")., There were originally
four plaintiffs:- E;mélo Mine Services (Pty) Ltd {("EMS"),
which was respogsible for coperating the mine on behalf of a
joint venfure, and the three companies who were the joint
venturers. The claim was for payment of R199 457-13
(R134 132-60 of the stolen money had been recovered} as
damages for alleged breach of contract by GFS. At the
beginning of the trial before KRIEGLER J in the Witwaters=

rand Local Division on 29 April 1987, the other three plaintiffs

withdrew, and EMS proceeded as the sole plaintiff.
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3.

On 8 May 1987 KRIEGLER J:© granted judgment in

favour of EMS in the amount prayed together with interest

and costs.

Subseqguently the learned trial judge granted GFS

leave to appeal to this court, and directed that the costs

of the application for leave be costs in the appeal.

The followng is a brief history,taken from a compi=

lation by GFS,

"A.

of security in the mining industryte

With the resumption of mining operations

in 1902, after the Anglo-Boer War, the
Commissioner of the Transvaal Police approached
the Chamber of Mines regarding 'Proposed
arrangements for the prevention of illicit

liquor and illicit gold traffic on the Rand'.

As a result of this approach various mines
established their own system of mine policing.
After several years' operation, it became
apparent that there were many advantages in
centralising the command and control of this
rather unique police force on an industry
basis ratﬁer than for individual mines to

evolve their own policies.
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In 1910 two separate mines' police forces
were formed to serve the mining industry.
The one force known as the 'Mines Police
Organisation' served the mines administered
by Consolidated Gold Fields, Johannesburg
Consolidated Investment and Goerz and Co.
{later to become Union Corpeoration). This
force was administered by the Consolidated
Gdld Fields Mines Police Department. Later
the service was expanded to cater for the
security needs of Anglo-Vaal, General ﬁining
and various other mining clients. The second
force served the mines in the Rand Mines

Group. -

In 1969 the Mines Police Department was
transformed into a company known as Gold
Fields Mines and Industrial Security Services
{Pty) Limited (GFMISS) which also assumed
command and control of the "Mines Police
Organisation’ In 1974 the 'Rand Mines
Seéurity Department'’ joined forces with
GFMISS to establish one force which today-
caters for the security needs of virtually
the whole mining industry and is the Mines'

Security Force.
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5.
E. The name of the company was changed to
Gold Fields Security Limited (GFS) in

1979."

Under the contract on the breach of which EMS

relied in the action, GFS undertoock to provide security
services at the Ermelo mine. The contract, it was common
cause, was constituted by two letters. One, dated 28 June
1976 (Annexure “A"), was from GFS to EMS, and it contained

a "security proposal for your consideration”. The other,
dated 19 July 1976 (Annexure"B"), was from EMS to GFS, and’
¥wag an acceptance of "the terms contained in your letter
of the 28th June, 1976". It is clear, however, that the
two letters did not set outitall the terms of the contract
between the parties, and there was a dispute on the pleadings
as to what the additional terms were. More specifically,
EMS alleged in paragraph 10 of its particulars of claim (which

allegations were denied by GFS in its plea) :-



"10. Tt was an express, alternatively, an implied,

alternatively a tacit term of the said agréement

that -

10.1. the defendant would exercise due care,
skill and diligence in preventing the
theft cof monies from the said mine;

1p.2 the defendant would exercise due care and
diligence in the selection of personnel to
carry out its obligations under the said
agreement;

10.3 the defendant would not select or employ
persons with criminal records or entrust
the execution of any of its obligations

under the agreement to such persons."”

Annexures "A" and "B" were the culmination of cors
respondence which began with a letter dated 12 March 1975
from Mr David Jeohn Vos (then the manager of GFS, who gave
evidence, somewhat reluctantly, on behalf of EMS) to Mr Clark
{the general manager of the Coal Division of General Mining
and Finance Corporation Limited - "GENCOR"}. To that letter
were attached "some notes on a proposed sécurity system for
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the coal mines” ("the Notes"). In the Notes (of which

Vos was the author) it was stated that GFS "at present
provides a security service to all the major gold and

phatinum mines except (mines belonging to certain named groups)”,
and that "it is obvious that it is necessary to extend the
operations of this company to include a security service to
the coalfields in both Natal and the Transvaal”™, After some
discussion on mine security generally, the Notes dealt in
paragraph 9 with "Costing and Basic Principles”, and concluded

with paragraphs 10 and 11, namely,

*10. This security service is offered under the
same terms and conditions as the service

provided to the gold mines.....
11. Should your group be interested in the
above service I will be pleased to discuss
the matter in more detail at your convenience.”
Apparently GENCOR was interested: 1in a letter from GFS to

GENCOR dated 12 January 1976 Vos said that "as requested" he
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was listing below "the duties of the secﬁrity staff".

From the context it is clear that the words "the security
staff" were used with reference to "the security officer
employed con a mine". The letter set out thirteen "duties"
performed by the officer including :-

"3. Provides management with a domestic police
force which carries out investigations,

screenings etc. and

10. Responsible for training, discipline,
efficiency and administration of both the
black security constables as well as the

security dogs."
The next letter was dated 30 March 1976. In it Mr Shuttleworth,
the then manager of EMS (which was associated with GENCOR)

stated:-

"We are starting up a new mine 20 km from Ermelo
on +the Bethal Road and require security services
from the beginning.
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Our requirements and problems have been
discussed with your Mr de Bruin.

Could vou arrange to have the mattexr inves=
tigated as socon as possible please. Your

report, together with proposals and costs

could then be discussed with us and decided on....

This was followed by anotperlletter from Shuttleworth in
which he referred to discussions which had taken place and
stated that, "As agreed .... we would like your company to
take over the security services from lst July, 1976 ...."
On 28 June 1376 GFS wrote Annexure "A™, ‘It dealt with a

I
Inumber of security proposals including security staff,

salaries and labour charges, accommodation, uniforms etc,

and provided in para 9 that :-

"A head office administration fee of R250
per month will be charged for the above

service .... (sc. the security service)"

Annexure "B", dated 19 July 1976, then concluded the
correspondence.

In answer to a request by GFS for particulars as
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