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IN THE SUPREME COURT OF SOUTH AFRICA

{ APPELLATE DIVISTION}

In the matter between

WOLFGANG KARL RUDOLF DELFS .............APPELLANT

and

KUEENE & NAGEL (PROP) LTD ......-...... RESPONDENT
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' et F H GROSSKOPF JJA
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DELIVERED: 28 NOVEMBER 1989
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KUMLEBEN _JA

The trial action, giving rise to the present
appeal, was institqted in the Supreme Court of South
West Africa. Initially it involved a claim and a
counterclaim. Both were based on an oral agreement
between the plaintiff, now the respondent, and the
defendant, the present appellant. For ease of
reference, as extracts from the pleadipgs are to be
guoted, I shall continuve to refer to the parties as
plaintifﬁsand defendant. In terms of their agreement
the pLgiptiff, a shipping and forwarding agent,
undertook to act as the defendant's agent for the
shipment of certain game to Saudi Arabia, viz. 50 Oryx

gazelle, 100 impala and 2 cheetah.

The plaintiff c¢laimed a nett amount
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of R84 446;3?ufor fees aAd disbursements togethef with
interest and costs, alleging fulfilment of its side of
"the bargain. The defendant resisted thig claim on a
number of grcunds. They failed, judgment being grénted
in favour of the plaintiff as prayed. This order was
not challenged on appeal and no more need therefore be

said about the main action.

The! defendant in turn claimed, as damages,
payment of R180 627,45 with interest and costs. In

his couqﬁerclaim, after alleging the express term of

/
i

the agréement‘substantially as stated above, an implied
term was pleaded. In its ultimate form, after
certain amendments, it read as follows:
"It was an express, alternatively implied term of
the said agreement that Plaintiff would see to it
that all requirements relating to the necessary

documentation were complied with to ensure that
all conditions contained in a Letter of Credit
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issued- by Barclays Bank were met so that on due
presentation of the required documents the said
Bank would honour the said letter, provided
Plaintiff is not required to produce documents
which it knew to be false."

(Though pleaded, the defendant did not attempt to prove

an express term to this effect.) The counterclaim went

on to aver that, in breach of its obligations under the

implied term, the plaintiff failed to ensure that there

was compliance with all the requirements specified in
1

the Letter of Credit with the result that it was

dishonoured and the defendant was unable to recover the

;
/

amount 36 $93 250,00 (R180 627,45) due to him under the
Letter ;f;Crédit. Accordingly, so it was alleged, the
defeqdant suffered damages in this amount, for the
payment of which the plaintiff was liablef The
defendant in his plea to the counterclaim denied that

any such 4implied term was incorporated in their

agreement and, in the alternative, pleaded that, should
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such a term be proved:

"It was an. implied term that, if the Defendant
failed to put the Plaintiff in a position to
arrange for the transportation of and to ship
animals in accordance with the terms of the letter
of credit and/or to generally comply with the
terms of the 1letter of credit, then the term
alleged by the plaintiff would not apply."”

Thus, on this disputed issue of the presence and nature
of unexpressed terms in their agreement, the defendant
was requiredE to prove the implied term pleaded, in
which event, by way of confession and avoidance, the

plaintiff’/ relied on a further implied term rendering
,{-

the former inapplicable in the stated circumstances.

The plea to the counterclaim raised a number
of other defences. It is unnecessary to refer to them
since at the stage when the matter was argued before

us the only issues contested, and calling for

5/...



decision, were:
(i) Whether the implied term pleaded by the
defendant had been proved.

(ii) If so, whether the plaintiff was in breach of
his obligations under the said term.

(iii) And if so, whether such breach was proved to
have been the cause of the damage suffered by
the defendant.

The trial court found for the defendant. It
held that the implied term pleaded had been proved;
that the defendant had proved his case in all other
respects;/ and that in the result the defendant was

entitleé Jto Judgment on the counterclaim as prayed.
The matt;r went on appeal to the Full Court where' the
decision of the court a quo was reversed. The court of
appeal shared the view that the implied term relied

upon by the defendant was established but decided - as

the plaintiff contended ~ that as a result of
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supervening. events it_ no longer apblied. ‘ The
reasoning in both judgments will be examined in due
course. With leave of this court, the matter is now

before us on appeal.

At the ¢trial two witnesses were called: Mr
Liebich, the manager of the Windhoek branch of
" plaintiff's firm, and the defendant himself. It was
common cause Fhat the former acted throughout on behalf
of the plaintiff and was duly authorised. For
convenienFe I shall simply refer to him as "the
plaintif%f, A great deal of the evidence of both these
witnesses canvassed issues which have fallen away. I
shall therefore restrict a recital of the common cause
facts to those which place the dispute in its setting

and which bear wupon the abovementioned remaining

issues.
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The plaintiff, as I have said, is a shipping
and feorwarding agent. The defendant is an exporter of

inter alia game and reqularly used the services of the

plaintiff for this purpose. In this case the 56 Oryx
gazelle, 100 impala and 2 cheetah were to be delivered
to a buyer in Saudi Arabia. The sale was in the first
instance between the defendant and a London firm called
Salefour, which in turn had sold to a person in Saudi

Arabia.

/ Payment on behalf of the buyer was to have

K

heen byfmeans of an irrevocable Letter of Credit drawn

I '
7

on Barclays Bank PLC, London in favour of the defendant
and issued to the Dresdner Bank, Frankfurt, West
Germany. On 7 May 1985 the latter bank notified the
defendant by telex message that the Letter of Credit

had been established in his favour. This notification
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recommended to the defendant that he examine the Letter
of Credit carefully and stated that:
"As even an insignificant discrepancy may cause
difficulties when negotiating the dJdocuments, you
are kindly requested to pay particular attention
to the terms of the L/C; especially, the
description of the goods in your commercial
invoice must correspond with the description in
the L/C."
In due course it arrived. It stipulated, as a
prerequisite to its being honoured, inter alia that the
signed invoice, the air waybill and the packing list
should Eo;resPOnd with the description of the goods in
the Letter of Credit, which set out the numbers of the
three species of game in accordance with the agreement
of sale. In addition the Letter of Credit regquired

veterinary certificates in respect of the animals

consigned.

9/...



Pursuant to their agreement, the plaintiff
set about arrgnging for the carrier and preparing the
necessary documents for the shipment of the animals
sold. A carrier,. Tra:dewinds Airways, was commissioned
to transport them by air. At Windhoek the plaintiff
completed the necessary documentation, as far as he was
able to, in anticipation of the actwval shipping. He
partially completed the packing list, omitting details

)
of the number of crates and animals in each crate
since thi/s information could only be obtained when thé

¢

animals ,!:aj;ri\fed and were ready to be loaded on the
aircraft.r’ He was able to complete the air waybill and
the invoice, with the necessary copies, at Windhoek.
The details of the animals on these documents -~ as one

would have expected - corresponded with what was sold

and stated in the Letter of Credit. The necessary
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