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This is an appeal against a judgment granted
against the appellant in favour of the respondent in
the Witwatersrand Local Division for payment of the sum
of R40 000, interest and costs.

The respondent's claim agaidsf the appellant
was based on a document styled a “Surety Bond", in
terms of which the appellant had bound itself to the
réspohdent as surety and co-principal debtor for the
due payment by "V N B Meestersbouers (Edms) Beperk" of
all amounts due and payable or which became due and
payable "by them" to the respondent for the supply of
materials, up to a total maximum amgunt of R40 000.
The respondent alleged-that it had, over a period of
time, sold and delivered large guantities of cement to
the principal debtor ﬁentioned in the deed of
suretyship (hereinafter referred to as
“"Meesterbouers"), in consequence of which the latter
was indebted to it in an amount in excess of R40 000.

The appellant raised two defences to the
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respondent’s claim. The first defence was that the
cement in questioq had been sold and del;vered, not to
Meesterbouers, but to another company, V N B Meubel
Hipermark (Edms) Bpk (hereinafter referred to as
"Hipermark"). The sedond defence. was that the
respondent ;as deemed to ﬁave ceded its right, title
and intere;t in the deed of suretyship to the offeror
in terms of a deed of arrangement between Meesterbouers
and its creditors, which had been duly sanctioned by
the Court pursuant to the provisions of section 311 of
the Companies Act 61 of 1973.

The trial Judge (DE KLERK J) rejected both
defences, but in graﬁting the appellant leave to
appeal, he differentiated between their respective
demerits, as follows. 1In reqgard to the second defence
he had no hesitation in gran£ing leave to appeal,
expressing the view that this Court might very well
come to a different conclusion. In regard to the

first defence, however, the learned Judge stated that
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he was unpersuaded that the appellant-would-sﬁcceé&:inf*'

convincing another Court that it should take a
different view of it. He was neverthgless disinclined
to refuse leave on that score, saying that the Court of
Appeal would be able to deal with tﬁe first defence
"without much difficulty or'time being consumed”.

In my opinion the appgal.in respegt of the
first defence is, indeed, wholly devoid of merit. In
the circumstances I propose to dispose of it in a few
words. Meesterbouers and Hipermark were two of a
number of subsidiaries of a heolding company. At the
trial the respondent led the evidence of one Van
Niekerk, who was in conﬁrol of all the companies in the
group, and one Beukes, who occupied the post of buyer
for all the companies in the group. On their
evidence, read with the relevant documents, there
can be no doubt that the respondent at all times
intended to sell and sdpply the cement to

Meesterbouers. Nor, on their evidence, can there be
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any doubt that they intended that the cement would be
purchased in the name and for the account of
Meesterbouers. Hipermark came into the picture solely
in the context of certain internal and, as far as the
respondent was concerned, unilateral érrangements and
bock entries between the companies 'in the group inter
se. These could not, and did not, in any way affect
the legal relatiﬁnship between the respondent and
Meesterbouers, as seller and buyer of the cement
respectively. Nor can there be any doubt, on the
evidence as a whole, that Beukes was duly authorised to
purchase the cement for and on behalf of Meesterbouers,
and that, vis-a-vis the respondent, he intended to do
just that. The evidence simply leaves nc room for the
argument,' manfully advancéd by counsel for the
appellant, that.the cement was sold to or bought by
Hipermark, and not Meesterbouers.

The second defence,. as 1 have indicated,

rested on the terms of a deed of arrangement between
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Meesterbouers and its creditors. The . deed - of’

arrangement was entered into after Meesterbouers had
?geh placed under judicial management. It is a bulky
document, but its general tenor and its particular
provisions are of a kind so very familiar to the deeds
of arrangement regularly encountered in practice, that
I do not consider it necessary to enter upon 'the
details of it. Suffice it to say that it contains the
usual provisions relating to the appointment of
receivers, the proof of creditors' claims, whether
secured, preferent or concurrent, the payment of such
claims, whether in full or in part, and so forth, and
that, overall, it is replete with the customary
references to the procedures laid down in the
Insolvency Act 24 of 1936, read with the relevant
provisions of the Companies Act 61 of 1973.

The appellant relied upon clause 16.1 of the

deed of arrangement, which provides as follows:

"16.1 Upon arrival of the final date and

<
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upen the due fulfilment by the
offeror of its obligations here-
under in consideration of the
payment tc be made by the offeror
in terms hereof, all creditors
shall be dJdeemed to have ceded to
the offeror their claims against
the Company, together with their
right, title and interest in and to

any security held therefor .....

It was argued on behalf of the appellant that the

expression fany security", is, on the'face of it, of

wide and unrestricted import, and that it should

accordingly be construed as embracing a security in the

form of a deed of suretyship such as that held by the

respondent in this case. For the respondent, on the

other hand, it was argued that the word "“security®

should be given the meaning assigned to it in section 2

of the 1Insolvency Act, the relevant part of which
provides as follows:

"'security', in relation to the claim of a

creditor of _an insolvent estate, means

property of that estate over which the

creditor has a preférent right by virtue of

any special mortgage, landlord's legal
hypothec, pledge or right of retention.”
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The issue of interpretation is not a
difficult one to resolve, in my opinion, and I shall
base my judgment on it. Before ; deal with it,
however, I should refer briefly to a question of law
that was raised in argument, in ofder to aveoid a
possible misconception of the effect of this judgment.
Section 311(3) of the Companies Act provides as
follows:
“No such compromise or arrangement shall
affect the liability of anf person who 1is a
surety for the company."
Counsel for the appellant argued that this provision
constituted no obstacle in the way of the contention
that the respondent héd lost its right to sue the
appellant on the deed of suretyship, since the deed of
arrangement had been sanctioned by the Court and
accordingly, in terms of section 311(2), it had become
"binding on all the creditors." In support of his

argument, counsel relied on the decision of LEON J in

Ex parte Vovsey Bond Property Investments Ltd 1978 (2)
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SA 134 (D & C L D) at 137A-138B. It was “there held,
with reference to section 311(3), that
"the section does not either expressly or by
necessary implication ‘prevént parties from
contractually altering the position which the
statute would otherwise bring about.”
On that ground LEON J held .that the Court had the power
to sanction an arrangement providing for the
cancellation of a guaréntee in favour of debenture
holders, the majority of whom had voted in favéur of
the acceptance of the scheme of érrangement (see at
138D-F), apparently with the  result that the minority
who voted against it would nevertheiess be bound by it,
presumably by virtue of section 311(2}. With respect,
I have grave doubts about the wvalidity of such a view.

L4

No doubt the effect of section 311(3) is that

"a scheme need not expressly reserve the
rights of any creditors against sureties for
debts against the company as such rights are

unaffected by the scheme",
{at 1384, quoting from Halsbufy), and, as counsel for

the respondent rightly pointed out, the ordinary effect






