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NESTADT, JA:

Appellant was convicted in a regional
¢ourt of gttempted murder. It was found that at about
11:15 am on 10 December 1985 he shot at the occupants of
a police véhicle (known as a Casspir) as it patrolled the
streets of the KTC squatter camp near Cape Town. A
sentence of seven years imprisonment was imposed. He
unsuccessfully appealed against "his conviction and
sentence to the Cape ProvincialhDivision. The matter is
now before us by way of a further appeal, with the leave
of this Court, against the conviction only.

A number of witnesses, all policemen,
testifieg for the State. The case made out was, in
outline, the following. The vehiclg in question, being
driven by constable Kok, was moving slowly forward.
Constable Bezuidenhout was sitting at the back, next to
the rear open doors.  Suddenly a shot was fired by

someone in the street. The bullet narrowly missed
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striking Bezuidenhout in the head. He stood up and
closed the doors of the vehicle. Each door contained a
small, sguare window. He looked through one ¢of them and

noticed a Black man, wearing black trousers, a white

shirt and having "een van hierdie gebreidé mussies wat

rooi in kleur was" on his head, standing about 15 - 20
meters away. This person, whose face he also saw, was
holding a firearm, It was aimed ;t the vehicle. Two
further shots went off. Bezuidenhout and constable

Slinger, who had been sitting in the front next to the
driver, immediately sprang out of the basspir in order to
apprehend the culprit. He was, however, quick to flee.
He turned round, ran off and disappeared from view
amongst the houses. Bezuidenhout and Slinger pursued
* him, He intermittently reappeared in small passageways

between the houses. Each time Bezuidenhout called on

him to stop but the command -went unheeded. Eventually
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he and Slinger reached a point on thé crest of a dune.
}s they stood there, they again saw this person, "aan die
ander kant van die duine af," standing in front of a
shack with the firearm in his hand. He was looking
directly at them from a distance of some 35 - 40 meters
away. As they moﬁed towards him he vanished from sight.
They did not see him again until about 7 - 15 minutes
later, when, having heard that an arrest had been made,
they hastened to the spot near ‘where this - had taken
place. There they saw appellant. He was the pérson who
had fired the shot$s and whom they had chased. 'He was in
the custody of warrant-officer Barnard. . Whilst on duty
in nearby Guguletu, he had received a réport over his
radio of the incident as well as a description of the
clothing of the criminal. {It presumably came from one
of the policemen in the Casspir.) He drove to the scene

of the shooting and then joined in the search. After
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10 - 15 minutes he noticed a Black man who was wearing
black trousers, a white shirt and a red hat. This
accorded with the description he had been given. This

person (ie, as it turned out, appellant), together with
another (who was wearing a blue overall):
"{het) koes-koes tussen die huise deurbeweeg en
.- tussen-twee sinkhokke in verdwyn ... Hulle
het gebukkend gehardloop, Edelagbare, dit is
duidelik dat hulle, as jy hardloop, normaalweg
hardloop jy regop en elke slag as hulle by n
huis omhardloop, het hulle eers om the draai
gekyk voor hulle verder gehardloop het. Hulle
was duidelik op die uitkyk vir iemand."
He followed them for a distance of about 50 meters.
Within 2 - 3 minutes he caught up with them where they
stood between two sheds and apprehended appellant. This
was about one kilometer from where the crime had taken
place. Appellant "was besig om om die hokkie te loer in
die rigting van waar die ander polisiebeamptes in die pad

besig was." No firearm was seen or found in appellant's

possession (or at all) but he had had ample opportunity



to get rid of it before being caught. Appellant, and
the other person, denied all knowledge of the crime.

Consistent with what he had told the
police, 'appellant‘s defence was 1in the nature o©f an
alibi. In support of his denial that he had fired the
shots or even been at the scene, he testified that the
place where hg was arrested was just outside his house.
He was innocently standing there, £a¥king to this other
person, when he was approached by Barnard and arrested.
He had not been pursied. He had not even been running.
He had just come out of his house where he had slept the
night before.

The issue to be decided is whether
the trial court was correct in rejecting appellant's
version and in finding, as it dié, that the identitf of
appellant as the person who fired the shots ‘was

established. If it was, the verdicf of attempted murder
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was correct. The attack was clearly unlawful. And an
intention to kill is, in the circumstances, the only
reasonable inference.

Evidence to prove a person's identity
may be direct or circumstantial (Hoffmann and Zeffertt:

South African Law of Evidence, 3rd ed, 477-8). The State

case in the present matter comprisgd both. I consider,
firstly, the direct evidence.. This inveolves a closer
examination of Bezuidenhout's testimony, for it was on it
that this part of the State case ultimately rested. He
relies on two identificatory features; the offender's
clothing and his facial appearance. Appellant, he says,
was similarly dressed and locked the same. He was,
accordingly, "doodseker" that appellant was the culprit.
The fallibility and resultant
unreliability of human observation is well known. This

type of evidence of identification is accordingly
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approaéhed with' caution. It has tc be closely
scrutinised. And it muét be borne in mind, as has so
often been said, that the positive assurance with which a
Qitness identifies a person 1is no guarantee of its
correctness. Applying these principles, and although
Bezuidenhout's truthfulness was not in gquestion, had his
identification of appellant by his face been the oniy
evidence, I do not think it would have been sufficient to
sustain a conviction. This part of his evidence {though,
as will be seen, not without some weight) suffers from
certain inherent 'weaknesses- which detract. from its
reliability. I proceed to deal with them.
(i) Bezuidenhout described the opportunity he had
for obserfation as follows:
"(D)it het n hele tydjie geduur, dit was
omtrent n minuut, n minuut en ©h half na twee
minute se kant toe wat die ... verdagte daar

gestaan het, voordat hy nou begin, of voordat
hy omgedraai het en begin weghardloop het nie."”

9/ runn.



(ii)

This is surely an exaggeration:. ‘ Ié is
improbable that the period could have been so
long. On the contrary, it must have been
considerably shorter.

On a proper geading of his evidence, it is
doubtful whether his identification res;s on
any particular facial features of the: offender.
The evidence in point reads:

“Nou s€ vir my, het u.gekyk na sy gesig? -- Dit
is korrek, ek het genoeg tyd gehad om hom
deeglik, want die tydperk wat hy bl; staan het,
voordat hy die, of terwyl hy die tweede en
derde skoot gevuur het, kon ek presies sien hoe

lyk hy.

Is daar iets wat u opgemerk het in sy gesig,
wat u hom kon laat identifiseer? ;-| Nee, nie
iets spesifiek nie, maar as N mens n persoon
sien, dan sien n mens n persoon.

Het hy h snor gehad? -- Wel, op daardie
tydstip het hy h snor gehad eﬂ, wel, presies
scos hy nou 1l1lyk het hy op daardie tydstip

gelyk. Sy hare was net n bietjie korter
gewees." )
There is a contradiction here. 'Initially, he
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