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VIVIER JA :-

This is an appeal, with the leave of the Court a quo

ggainst a judgment delivered by VAN DEN:HEEVER J in the Cape
Provincial Division in an action for damages for breach of
contract.

The facts relevant to this appeal are the following.
On iO May 1982 tbe respondent, to whom I shall refer as the
defendant, sold a certain property at Kleinmond to ﬁhe appellant,
to whém 1 shall.réfer as the plaintiff, for the amount of
Rll-OOO plus a pro rata share of rates and taxes on the
property as from the date of transfer, costs of transfer, bond
costs and interest on the purchase price, The written offer
to purchase, signed by the plaihtiff on 29 March 1982 and by

the defendant on-10 Mav 1982, waé set out -in one of the

standard, printed forms commonly used by estate agents.

The / ....



The general section of this document described the property
sold as "erf 4886, subdivided in 5 erven no's 5903, 5904, 5905,
5906 and 5907", and the parties intended that transfer of these

five subdivisiong would be given to the plaintiff in five annual
instalments. In orde;‘to previde for this thé printed form
was adapted and a special condition added at the end. As a
result a degree of uncertainty was created in the document, to
which I shall refer és the.deed of sale. The general section
of the deed of sale provided that the plaintiff "shall within

7 days of the acceptance of this offer pay a sum of R1 100 and

the balance of the plot price, which will be suitably guaranteed,

against registration of transfer"” (my emphasis). The special
condition fixed the purchase price of each plot at R2 200, named

erf 5907 as the first plot to be transferred and provided for

the / ....



staggered implementation of the contract in the following

words :-

"Mr Wilson will buy erf no 5907 and pays (sic)

R2,200 for this erf. Balance guaranteed,

against

registration of transfer. Balance on other 4

erven 1is R8,800 and on this he will pay 14% interest

p-a. Every year he will buy one erf at R2,200 and

takes (gic¢) transfer before 1 April. Interest to

" be calculated, every year on balance. All 4 erven
must be. s0ld to him before 1 April 1986 or early
date if suitable to him."
The general section of the deed of sale provided for possession
to be given "on the date of transfer from which date interest
on the balance of the purchase price will be payable at 14
. percent per annum". The plaintiff was required "to keep

the entire erf 4886 c¢lear of bush and fire hazard".

Exrf 5907 was only registered in the plaintiff's

name / ....



name‘on 7 April 1983. .The transfer documents, which had

to be prepared by the defendant's attorneys in terms of

-the deed of sale, were on}y ready for signature by the
plaintiff in Auéust 1982. On 17 August 1982 defendant's
attorney ("Orman") wrote to the plaintiff requesting him

to arrange an appointment with him in order to sign the
transfer documents and to‘pay a deposit of R250 on account

of the transfer fees and his pro rata share of the rates.
The plaintiff failed to respond to the letter, despite a
written reminder addressed to him on 3 September 1982.

pn 28 September 1982 Orman wrote to the plaintiff that unless
he complied by 11 October 1982 with the aforesaid convevancing
requirements the defendant would gaﬁcel the contrgct.

Eagly in October 1982 the plaintiff paid the deposit required

and / ...



and signed the transfer dbcuments, but he thereafter failed

to pay the.balance of the quchase price of erf 5907 or to
give a suitable guarantee for the payment of the purchase
price when the transfer documents in respect of that plot

were lodged with the Registrar of Deeds on 28 November 1982,
The defendant eventually had to issue summons in the
Magistrate's Court on 13 January 1983 for payment of the
balance of the purchase price of erf 5907 and, after initia}ly
défending the action, the plaintiff only paid the balance on

1 March 1983. Durin? the period from 22 November 1982 to 1 March 1983 the
plaintiff on more'than one occasion.undertook to pay but did
not keep his word.

In a letter dated 14 March 1983 addressed by

Orman to the plaintiff's attorney ("Watermeyer"} the

plaintiff / .....



plaintiff was asked to nominate the next plot to be
transferred to him and he wes informed that the purchase
price would have to be "duly guaranteed and paid without

any hassles". The_plaintiff's response was set out in

a letter addressed by Watermeyer to Orman on 23 March 1983
viz that he was obliged to take transfer of no more than one
plot per year and that, although he anticipated that he would
be in a position later during 1983 to take transfer of the
second plot, he was reserving his rights in that regard.
This letter should be reaa together witﬁ an earlier letter
which Watermeyer wrote to OFman on 17 March 1983 saying

that the plaintiff had to take transfer of the second

plot not before 1 April 1984. On 23 March 1983 Orman

wrote to Watermeyer threatening that if the plaintiff

failed / ......



failed to nominate the next erf to be transferred and to
guarantee payment of the purchase price the defendant
would cancel the contract and claim damages.

On the day following the registration of the first
plot, erf 5907, in the plaintiff's nanme, i,e, B8 April 1983,

orman addressed the following letter to the plaintiff :-

"'It is our client's contention that you were to
have taken transfer of Erf 5907 in the course of
thelcalender year 1982, and as you are aware, our
client'éubmits that he was able and willing to
register the transfer to you in December 1982.

Notwithstanding the aforegoing, our client
submits that you were required in any event,
to have taken transfer of another subdivided
eff by the 1lst April in each year, the second
subdivided erf to have been taken by you before
the 1st'April 1983, with the proviso that all
four of the remaining subdivided erven were to
have been taken by you before the 1lst April 1986.
As yod have failed to take any steps whatso=

ever toc accept the second subdivided erf, our

client / ...



client now places you in mora by hereby notifying
you that unless you have, by 5 p.m. on the 1l6th
May 1983, in writing, communicated to this office
the nuﬁber of the next subdivided erf which you
will take AND SIMULTANEOUSLY have suitably
guaranteed payment of the purchase price plus
interest and costs due thereanent, our client will
consider you in breach of the agreement, thereby
entitling our client forthwith Ehereupon to cancel
the aforesaid Deed of Sale, gnd you are hereby
informed that our client will accordingly, without
fur&her notice, sc¢ cancel the agreement, 'holding
you liable for such damages he may suffer by
reascon of your breach,

A copy of this letter is being forwarded to

your atEorneys.“

Oorman's letter of 8 April 1983 crossed with a letter

dated 11 April 1983 addressed by Watermeyer to Orman stating

that the plaintiff was now prepared to take transfer of a

further plot, which had to adjoin erf 5907, at the end of May

1983. oOn 26 April 1983 Watermeyer, in reply to Orman's letter

of / ...



10.

of 8 April 1983, wrote that :-

"we can find no reference in the deed of
sale to any obligation on our client to
furnish you with a guarantee unless one
interpreés the words 'balance guaranteed'

to mean this. It seems to us, however,
that this should be interpreted more gs
being confirmation on our client's part

that hehcan fulfil his obligations ......

We do not wish to fight with you at each
stage here. Oour client has a lot at stake.
He does wish to proceed with the transaction
and has every intention of fulfilling his

obligations in terms of the deed of sale."

The defendant was not satisfied with a mere confir=

mation but insisted on a guarantee in the form of the plaintiff

depositing sufficient money in Watermeyer's trust account to

cover the purchase price of the next plot to be transferred

plus /.....






