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IN THE SUPREME COURT OF SOUTH AFRICA

(APPELLATE DIVIS

In the matter between:

THE CABINET FOR THE TERRITORY OF SOUTH

WEST AFRICA _ Appellant
and

FRANK CHIKANE _ 1st Respondent
COUNCIL OF CHURCHES IN NAMIBIA 2nd Respondent

CORAM: RABIE, ACJ, JANSEN, VAN HEERDEN, HEFER €t GROSSKOPF.

JJA
HEARD: 1 March 1988

DELIVERED: 16 September 1988

JUDGME N'T

GROSSKOPF, JA




By Proclamation R 101 of 1985 the State President

established legislative and executive authorities for the

territory of South West Africa. As an annexure to this

proclamation there is set cut a "Bill of Funda-

mental Rights and Objectives”. The Bill of Rights, as I

shall call it, protects the "fundamental rights" defined in

the Bill,against certain infringements by governmental ac-

tion.

Subsequently the legislative authorities passed and

promulgated the Residence of Certain Persons in South West

Africa Act, No 33 of 1985. Its purpose was, according to

the long title, "to restrict the right of certain persons to

remain or stay in the territory of South West Africa; to

provide .........
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provide for orders prohibiting certain persons from being

in, or requiring certain persons to depart from, the said

territory; and to provide for matters connected therewith."

I shall henceforth refer to Act 33 of 1985 simply as "the

Act".

The present appeal raises questions concerning the

legality, in the light of the Bill of Rights, of certain

provisions of the Act and of action taken thereunder.

To understand the issues, it is, however, necessary first to

have regard to the manner in which this matter comes before

us, and to this I now turn.

The two respondents applied as a matter of urgency

in the Supreme Court of South West Africa for an order de-

claring .........
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claring that a notice prohibiting the first respondent from
being in the territory (which notice had been issued by the
;ppellant purportedly in terms of Section 9 of the Act) was
invalid and of nc legal force and effect; for an order in-
terdicting, restraining and prohibiting the appellant from
taking any steps to prevent the first respondent from attend-
ing, participating in and giving a keynote speech at the
general meeting of the second respondent for the pericd from
21 September 1986 to 25 September 1986 inclusive; for an
order interdicting, restraining and prohibiting the appellant
from taking any steps which have the effect of denying to the

second respondent and its constityent members "the exercise

of their rights, gquaranteed by Proclamation R 101 of 1985,



to freedom of expression, including Fhe freedom to receive
information and ideas, to freedom of association and to free-
dom to enjoy, practise, profess, maintain and promote their
religion”; and for an order of costs. The application,
which was opﬁosed; was set down for hearing on 12 November
1986 before HENDLER AJ. On the morning of the hearing, be=

fore the case was called, HENDLER AJ gave judgment in the

matter of Eins v. The National Assembly for the Territory

of South West Africa and Others. In this judgment he held

as follows:

"(a) Section 9 of Act 33 of 1985 is declared un-
constitutional, invalid and unenforceable for
want of compliance wisth the Bill of Fundamen-
tal Rights incorporated in Proclamation R 101

of 1985."
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In passing I should note that the Eins case bas since
come on appeal to this Court and that the appeal has succeeded

on the ground that the applicant did not have locus standi

to apply for the setting aside of the section. (See The Ca-

binet of the Transitional Government for the Territory of South West

Africa v. Eins 1988 (3) SA-369 (A}]).

To. return to the history of the present matter: the
decision of HENDLER AJ in the Eins case placed the parties in
the preseﬁt matter in a quandary: if, as had been held in
the Eins case, section 9 of the Act was invalid, there did
not seem to be much point in arguing about the validity of a
notice purportedly issued under the section. On the other
hand, the Eins case had not decided all the issues faised in
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the present case, as will be seen later, The parties sought
to overcome their difficulties by agreeing that an order be
granted in the present case, and agreeing that an application
for leave to appeal wouid not be opposed. 'Consequently
HENDLER AJ gave the following judgment on the merits of the
present case:

"Section 9 of Act 22'0f 1985 having been declared

unconstitutional and invalid by a judgment given on

the 12th November 1986'in the matter of Eins and

the National Assembly for the Territory of South West

Africa.

It was agreed between the parties that I make

the following order in this matter:

1. That the notice issued by the respondent on the
22nd May 1986 in terms of Section 9 of the
Residence of Certain Persons in South West
Africa Regulation Act No. 33 of 1985 is in-
valid and of no legal force and effect.

2. The respondent is to pay the costs of fhe ap-
plication including the costs of two counsel,

but such costs shall not include any costs

incurred ........



incurred by the second applicant or any costs
occasioned by prayer 1 including the costs of

the hearing on the 19th September 1986."

Regarding leave to appeal HENDLER AJ held as follows:

"After having given an order by consent in the matter
of Frank Chikane I was immediately asked by Counsel

for the respondent for leave to appeal to the Appellate
Division and he set out his grounds being that the
judgment I delivered earlier today in the matter of

Eins v The National Assembly for the Territory of

South West Africa and Others was wrong and that some

other Court, that being the Appellate Division,

would come to a different conclusion.

I am of the opinion that there is a reason-
able possibility that some other Court may reach a
different decision and as the parties are in agreement
thereto I hereby grant leave to appeal the appeal to

be heard by the Appellate Division."

In due course the appellant filed a notice of ap-

peal against "die hele beslissing, uitspraak en bevel" given



by HENDLER AJ.
I have set out the course of the proceedings

before HENDLER AJ in some detail because, as will be seen,

it was the source of a number of unsatisfactory features
in the present appeal. As appears from the above account,
the parties and the Court proceeded on the assumption that
the decision in the Eins case was decisive of the present
matter. The Eing case was, however, concerned only with
the validity of section 9 of the Act. This section was not assailed,
at any rate not expressly, in the present proceedings. As
will have been seen, the prayers in the notice of motion were
directed to the action taken, or action that was feared would
be taken , in terms of the section, and not to the Qalidity
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of the section itself. The same feature emerges from an
analysis of the affidavits. In this regard it is advisable
to consider separately the cases made out by each of the two
respbndents.

The first respondent is a minister of religion and
a South African citizen ordinarily resident in Johannesburg.
In 1985 the first respondent was invited by the Secretary of
the Council of Churches in Namibia (the second respondent )
to visit the territory in his capacity as general secretary
of the Institute of Contextual Theology. The purpose was
to set up a structure in the territory similar to this insti-

tute. The first respondent accepted the invitation. On






