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J U D G M E N T 

VIVIER JA. 



2. 

VIVIER JA: 

The first, second and third respondents are the 

joint owners of Erf 1234, Krugersdorp Township, situated 

at the corner of Commissioner and Kruger Streets, Krugers= 

dorp where for many years a hotel business known as the 

Majestic Hotel has been conducted under a hotel liquor 

licence. In terms of a duly registered Notarial Deed of 

Lease dated 22 July 1965 their predecessor in title, 

Solly Seimon, let the premises to one Kotze for a period 

of 10 years with effect from 1 January 1966 with the right 

to renew the lease for two further periods of 5 years each, 

terminating on 31 December 1985. I shall refer to this 

lease as the main lease. Kotze was followed by a series 

of tenants to whom the rights and obligations of the tenant 

under / ... 



3. 

under the lease were ceded and assigned from time to time. 

On 24 June 1975 the fourth respondent, then known as Benpret 

(Pty) Ltd, became the tenant, and duly exercised the first 

right of renewal by extending the main lease until 31 December 

1980. On 13 April 1976 Seimon and the fourth respondent 

concluded a written agreement amending the main lease by 

extending it to 31 March 1986 with no further right of renewal. 

On 12 January 1981 the fourth respondent, who was then the 

owner of the hotel business, sold the business to the appellant 

in terms of a written agreement of sale and under a further written 

agreement dated 13 May 1981 the fourth respondent sublet the 

premises to the appellant. 

There has at all relevant times been a hotel liquor 

licence / ... 



4. 

licence in existence in respect of the said property. 

The licence was transferred to each successive tenant and 

ris at present held by the appellant. When the main 

lease was concluded on 22 July 1965 authority to sell 

liguor for off-consumption, which is one of the special 

privileges which may be granted in respect of hotel liguor 

licences, and could then have been applied for under sec 

71 bis (7)(c)(i) of Act 30 of 1928 (now sec 87(1)(a) of the 

present Liguor Act 87 of 1977 ("the Act")), had not been 

applied for. Such authority was subseguently, but prior 

to the sale to the appellant, duly granted and the off-

sales business established at premises at the corner of Market 

and Pretorius Streets, Krugersdorp. The deed of sale 

concluded between the fourth respondent and the appellant 

recorded / .... 



5. 

recorded that the seller intended moving the off-sales 

business to premises at 20 Percy Stewart Street, Krugersdorp, 

and that such removal was a condition of the sale. The 

off-sales business was duly moved to 20 Percy Stewart Street 

and from there to Nedbank Centre, Kruger Street and finally 

to IGI Building, Von Brandis Street, Krugersdorp, where it 

is still being conducted by the appellant. 

Clause 4 of the agreement of sub-lease concluded 

between the appellant and the fourth respondent 

provided that certain clauses of the main lease would be 

deemed to be incorporated, mutatis mutandis,in the sub-

lease as if the fourth respondent were the landlord and 

the appellant the tenant. One of these clauses of the 

main lease was clause 11, which provided inter alia as 

follows / ... 



6. 

follows :-

"The tenant acknowledges that the Hotel Liguor 

Licence held by the tenant in respect of the 

premises attaches to the premises, is the 

property of the landlord and is held by the 

tenant solely for the purpose of enabling him 

to carry on in the premises the business of 

an Hotel keeper. 

The tenant shall take all necessary steps to 

procure the said Licence to be renewed from 

time to time and shall not remove the said 

Licence or cause or apply for the removal 

thereof from the premises and shall upon the 

expiry or earlier determination of this Lease 

cause the then current Hotel Liguor Licence to 

be transferred into the name of the landlord 

or his nominee " 

Similar provisions were contained in the agreement 

of sale of the hotel business concluded between the fourth 

respondent and the appellant. Clause 7 thereof provided 

that the hotel liguor licence would remain the property of 

Seimon / ... 
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Seimon, that it would be transferred to the appellant 

solely for the purpose of enabling it to carry on the 

hotel business and that the appellant would permit the 

hotel liquor licence neither to be transferred nor 

removed without the prior written consent of Seimon and, 

as long as any part of the total purchase price remained 

unpaid, of the fourth respondent. 

During the time that the off-sales business was 

conducted at 20 Percy Stewart Street, the appellant applied, 

in terms of sec 34(1)(b) of the Act, for cancellation of the 

authority to sell liquor for consumption off the hotel 

premises and for the grant of a liquor store licence in 

its place. The application was granted and a liguor store 

licence issued in respect of the premises. Sec 34(1)(b) had 

been / .... 
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been introduced into the Act by sec 5 of Act 31 of 1985 

and now made it possible, for the first time, to convert 

an authority to sell liquor for consumption off the premises 

into a liquor store licence. The application was made 

without notice to any of the respondents and before sec 

34 (1 A), which requires notice of such an application to 

be given to the owner of the premises and to any person who 

has a financial interest in the business, was introduced 

into the Act by sec 1(1)(b) of Act 50 of 1987. 

Both the main lease and the sub-lease terminated 

on 31 March 1986. The appellant then refused to take any 

steps to transfer either the hotel liquor licence or the 

liquor store licence to the respondents or their nominee. 

This led to an application by the respondents in the 

Witwatersrand / 
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Witwatersrand Local Division for an order that both the hotel 

liquor licence and the liquor store licence be transferred to 

the first three respondents or their nominee. They contended 

that the appellant was expressly bound to take steps to transfer 

the hotel liguor licence to the fourth respondent, and that it 

was a tacit term of the lease agreement that the liquor store 

licence should likewise be transferred to the fourth respondent. 

As the latter was, in turn, contractually bound to transfer 

the licences to the first, second and third respondents, and 

had nominated them to receive transfer of the licences, they 

sought an order that the appellant procure the transfer of both 

licences directly to the first three respondents or their 

nominee. The application was resisted by the appellant on 

the grounds, firstly, that it was not contractually bound 

to / ... 
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to transfer either licence to the respondents; secondly, 

that any such contractual obligation was in any event void 

in terms of sec 191(a) of the Act; and thirdly, with regard 

to the liquor store licence, that each time the off-sales 

business was moved to new premises an application for a new 

off-sales authority was reguired, which meant that the 

off-sales privilege was abandoned and a new off-sales 

privilege granted before appellant applied under sec 34(1)(b) 

of the Act for the liquor store licence. 

The application was heard by VERMOOTEN AJ who 

upheld the respondents' contentions in regard to the 

appellant's contractual obligations and dismissed the 

defences raised by the appellant. He granted an order 

directing the appellant within a month to take all 

steps / ... 



11. 

steps within its power and to sign all documenbs 

necessary to procure transfer to the first, second and 

third respondents or their nominee of the hotel liquor 

licence as well as the liguor store licence. Appellant 

was ordered to pay the costs of the application. 

With the leave of the Court a guo the appellant 

appeals to this Court against the order for the transfer of 

the liquor store licence to the first three respondents or 

their nominee. There is no appeal against the order for 

the transfer of the hotel liquor licence. 

At the hearing of the appeal Mr Bertelsmann, on 

behalf of the appellant, raised as a preliminary point the 

question of the non-joinder in the application of the lessor 

of the premises on which the appellant carries on the 

off-sales / ... 


