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2. 

J U D G M E N T 

KUMLEBEN, AJA: 

The above three matters, now on appeal, 

came before Heyns J as opposed applications in the 

Transvaal Provincial Division. They were heard 

together since the issues to be decided and the 

material facts are the same. Respondent claimed 

against each appellant an order for his ejectment 

from premises occupied by him. Such orders were 

granted as prayed. The judgment of the Court is 

reported as Ontwikkelingsraad Oos-Transvaal v 

Radebe and Others in 1987(1) SA 878 (TPD). The 

Court granted leave to appeal. Through inadvertence 

the notices of appeal were not lodged timeously re-

sulting in petitions for condonation. Mr Swart, who 

appeared/ 



3. 

appeared for respondent, correctly conceded that 

there were good grounds for condonation, which was 

duly granted. 

In resisting the claims for ejectment appel-

lants rely on certain provisions of the Black Communi-

ties Development Act, 4 of 1984 (to which I shall refer 

as "the Act") and on some of the regulations of the 

Regulations Governing the Control and Supervision of an 

Urban Black Residential Area and Relevant Matters con-

tained in Chapter 2 of Government Gazette No R1036 pu-

blished in Government Gazette No 2096 of 14 June 1968. 

Before turning to the merits, some explanatory commen-

tary on these two enactments is appropriate. 

Prior to the promulgation of the Act, res-

pondent was an "administration board" established 

by sec 2 of the Black Affairs Administration Act, 

45 of 1971/ 
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45 of 1971. In terms of sec 3(1) (d) of the Act 

(4 of 1984) administration bcards were deemed to 

be development boards. It was common cause that 

the property occupied by each appellant was sitna-

ted within a Black residential area, as declared 

and determined in terms of sec 3(1)(a) of the Act, 

in respect of which respondent was authorised to 

exercise the powers conferred upon such a board. 

These included authority to "sell, let, hypothe-

cate or otherwise dispose of or encumber any land 

belonging to it" (sec 36(1)(d) of the Act). It 

should be noted, merely in passing since it has 

no bearing on the outcome of the appeals, that in 

terms of sec 2(1) of the Abolition of Development 

Bodies/ 
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Bodies Act, 75 of 1986, "development bodies", which 

by definition included a development board, were 

abolished. And in terms of section 3 of that Act 

the assets, liabilities, rights, duties and obliga-

tions of respondent with effect from 1 July 1986 

vested in the Administrator of the Transvaal. 

Initially the aforesaid regulations, gover-

ning inter alia the control and supervision of urban 

Black residential areas, were published in terms of 

sec 38(8)(a) of the Black (Urban Areas) Consolidation 

Act, 25 of 1945, for the guidance of urban local authori-

ties. By Government Notice R1267 published in Government 

Gazette No 2134 of 26 July 1968 these regulations were 

applied to such authorities. The Act (4 of 1984) repealed 

most/ 
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most of Act 25 of 1945 but, in terms of sec 35(5)(b) 

- before amendment by sec 9 of Act No 74 of 1986 - and 

69(2) read with sec 66(3) of the Act, the regulations 

remained applicable to a Black residential area. 

In considering the merits, to which I now 

turn, I shall for convenience refer to the record in 

one of the appeals only, that of the appellant Radebe. 

The founding affidavit of respondent alleges 

that it is the owner of the property occupied by 

appellant. This fact, if proved or admitted, en-

titles respondent to repossession unless appellant 

can establish some overriding right as against re-

spondent entitling him to remain in occupation. 

As/... 
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As explained in Chetty v Naidoo 1974(3) SA 13(AD) 

at 20 B - D: 

"It is inherent in the nature of owner-

ship that possession of the res should 

normally be with the owner, and it follows 

that no other person may withhold it 

from the owner unless he is vested with 

some right enforceable against the owner 

(e.g.,a right of retention or a contrac-

tual right). The owner, in instituting 

a reivindicatio, need, therefore, do no 

more than allege and prove that he is 

the owner and that the defendant is hol-

ding the res - the onus being on the 

defendant to allege and establish any 

right to continue to hold against the 

owner (cf.Jeena v Minister of Lands, 

1955(2) SA 380 (AD) at pp 382E, 383 )." 

In the answering affidavit respondent's allegation 

of ownership was denied. The Court below held this 

fact to have been proved - at 880 I to 883 F of the 

judgment/ 
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judgment - and on appeal this finding was not 

challenged. In the circumstances appellant was 

required to prove a right to retain possession. 

To do so he alleges in his answering affidavit 

that: 

"(a) My rights and obligations in regard 

to the possession and occupation of 

the said property are governed solely 

by the Regulations pertaining to the 

Control and Superyision of an Urban 

Black Residential Area. 

(b) The said property is within an Urban 

Black residential area to which such 

regulations pertain. 

(c) Such regulations are presently of 

force and effect in terms of Go-

vernment Notice R1036 of 14 June 

1968 as published in Government 

Gazette No 2096 (Regulation Gazette 

No 976) of that date, together with 

all/ 
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all subsequent relevant amendments. 

(d) Such common law rights as the appli-

cant may claim to the said property 

have therefore been displaced by 

the said regulations and do not avail 

the applicant for the relief that he 

seeks. 

(e) The applicant has failed to use the 

procedure stipulated in the said re-

gulations for my eviction." 

It is thus the contention of appellant 

that his right of occupation is governed by the 

regulations and that these entitle him to remain 

in occupation unless and until the steps provi-

ded in these regulations for his eviction have been 

successfully pursued. Or put more explicitly, his 

answer to the claim for ejectment is that the 

vindicatory right of an owner, in the case of pro-

perty/ 
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perty in a Black residential area, has been abolished 

and replaced by the regulations providing for evic-

tion. They are the following: 

Regulation 15(4) 

"(4)(a) On. the cancellation of the permit 

or certificate, the holder concerned and 

all his dependants and all persons who claim 

to be in the residential area through a 

gualification or the authorisation of the 

holder or under him shall forthwith leave 

the site and dwelling, unless the superin-

tendent otherwise determines, and the hol-

der shall deliver the permit or certificate 

to the superintendent. 

(b) If the holder of a permit or certifi-

cate fails or his dependants fail to com-

ply with the provisions of sub-regulation 

(a), the superintendent may apply to a 

competent court for an order for the ejection 

of such holder, his dependants and all other 

persons from such site and dwelling." 

Regulation 47/ 
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Regulation 47 

"(1) Any person who 

(f) having been ordered in terms of 

regulation 19(5) of this Chap-

ter to remove from the site, 

dwelling or Black residential 

area and not being otherwise 

authorised to remain in the 

Black residential area, fails, 

neglects or refuses without 

reasonable cause to comply with 

such order 

shall be guilty of an offence and 

liable to the penalties prescribed 

in section 44 of the Act. 

(2) The court, on convicting any per-

son in terms of subregulation 

(1)(l)may make an order for the 

ejectment of such person from the 

site, dwelling or Black residen-

tial area concerned." 

Regulation 19(5), referred to in regulation 

47(l)(f),is as follows: 

"Any person found in the Black resi-

dential area without the authority to 

be/ 




