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HOEXTER, JA, 

This is a criminal appeal. During the morning 

of 23 July 1985 three policeman armed wich shotguns entered 

the grounds of the Phakamisa Junior Secondary School ( "the 

school") at Zwide, Port Elizabeth. On the school premises 

various shots were fired and in the result two male pupils, 

Thozamile Manga and Ntobeli Mancam, were farally wounded; 

while four other persons (two male pupils and two male 

teachers) received gunshot wounds. The two teachers were 

respectively Mr S L Tulela and Mr De V Miza. In addition 

one of the policemen seized and knocked to the ground a male 

teacher, Mr T Sapuka. 

The sequel to the above events was a trial of 

the three policemen concerned on various criminal charges 

in the South East Cape Local Division before a Court consis= 

ting of SOLOMON,AJ and two assessors. To the three 

policemen reference will be made collectively as "the accused". 

The 



3. 

The accused consisted of the two appellants (who a't the trial 

were respectively accused nos 1 and 2) and one Qayiso, to 

whom I shall refer as "accused no 3". The accused faced che 

following charges. In respect of the deaths of Manga and 

Mancam they were jointly charged (counts 1 and 2) with murder. 

In respect of each of the Eour wounded persons they were 

jointly charged (counrs 3, 4, 5 and 6) with attempted murder. 

In respect of counts 1 to 6 inclusive the Stare alleged that 

the accused had acted with common purpose. Count 7 was 

laid against accused no 3 alone, charging him with assault 

upon the complainant Sapuka. Count 8 was laid against the 

two appellants only, jointly charging them with an attempt 

to defeat the ends of justice. 

The accused pleaded not guilty. They were 

represented by counsel at the trial, and at the close of the 

State case each testified in his own defence. In respect 

of counts 1 to 6 the trial Court found that no common 

purpose 
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purpose between the accused had been established. On each 

of the first six counts accused no 3 was acquitted. The 

first appellant was acquitted on each of counts 3, 4, 5 and 

6; but on each of counts 1 and 2 he was found guilty of 

murder with extenuating circumstances. On each of these two 

counts the first appellant was sentenced to imprisonment for 

ten years, such sentences to run concurrently. The second 

appellant was acquitted on each of counts 1, 2, 3 and 4; 

but on each of counts 5 and 6 (involving the complainants 

Tulela and Miza respectively) he was convicted of assault 

with intent to do grievous bodily harm. On each of these 

two counts the second appellant was sentenced to imprisonment 

cor three years, such sentences to run concurrently. On 

count 7 accused no 3 was found guilty of common assault and he 

was cautioned and discharged. On count 8 both appellants 

were found guilty of an attempt to defeat the ends of justice. 

On this count each appellant was sentenced to imprisonment 

for 
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for three years whereof two years was ordered to be served 

concurrently with his sentences aforementioned. With 

leave of the trial Judge each appellant appeals against both 

his convictions and sentences. 

The two appellants were members of the Security 

Branch of the South African Police and they were stationed 

at Port Elizabeth. At the time of the trial each was 33 

years old. The first appellant was a detective warrant-

officer. The second appellant was a detective-sergeant. 

Accused no 3 was a detective constable stationed at Pretoria 

who had been sent to Port Elizabeth on 20 July 1985. During 

July 1985 a number of policemen had assembled at Port 

Elizabeth for special duties in connection with the unrest 

then prevailing in the Port Elizabeth area. On the morning 

of 23 July 1985 the accused and two other policemen reported 

to Captain I P du Plessis of the Murder and Robbery Unit of 

the SAP at Korsten. The two other policemen were 

detective-sergeant .... 
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detective-sergeant Gumede and detective-constable Zwane, 

both of whom were ordinarily stationed at Pinetown, in Natal. 

These five policemen were provided with a police vehicle, a 

Datsun E20 mini-bus ("the kombi") and they were instructed 

to patrol the Black Townships in order to look for and to 

arrest certain persons suspected of criminal activities. 

Before considering the effect of so much of 

the evidence as is material to the appeal, it is useful to 

give a synopsis of the case which the State set out to prove; 

to indicate in what manner the two appellants were alleged 

to have attempted to defeat the ends of justice; and to 

describe the school grounds and the buildings thereon which 

were the scene of the shooting and the assault. 

The summary of Subsrantial Facts appended to 

the indictment is in the following terms:-

"1. The accused were members of the S A Police 

on the 23rd July 1985 and, together with 

certain other members, patrolled certain 

Port Elizabeth 
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Port Elizabeth Townships (in a mini-bus) 

to enforce the newly-promulgated emergency 

regulations on that day. 

2. During the course of the morning the pupils 

at the Phakamisa Junior Secondary School 

in Katyu Street, Zwide, who had been 

boycotting classes since the end of 1984, 

met at the school to discuss certain matters 

and to sing certain songs. 

3. The vehicle which accused no 1 was driving 

stopped just beyond the school's boundary 

fence and the three accused alighted. They 

were each armed with a shotgun. 

4. When they found the gate locked their 

request for the keys was answered by a reply 

that the scholars kept same. 

5. The three accused thereupon scaled the 

gates and approached the complainant in 

count no 7 (a teacher), again asking for the 

keys. When the latter could not assist he 

was held on the shoulder and slapped on 

the left ear by accused no 3 - whereupon he 

fell down before running away. 

6. When the accused approached the scholars 

and teachers who were present they ran away 

in various directions. 

7. The accused fired a number of shots at 

approximately this time, whereafter it was 

discovered that the two deceased had been 

fatally injured, whilst the complainants 

in counts 3 - 6 had been injured by shotgun 

pellets. 

8. According 
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8. According to the post mortem reports 

deceased Manga died as the result of multiple 

gunshot wounds of the lungs, heart, pancreas, 

stomach, liver and spine, whereas deceased 

Mancam died of gunshot wounds of the head. 

9. The first two accused then off-loaded the 

other members who had been with them before 

damaging the vehicle in which they had 

travelled and making the false reports which 

have been referred to in count 8." 

In count 8 of the indictment it is alleged that 

on 23 July 1985 and at Port Elizabeth the appellants, with 

the intent to defeat the ends of justice, did -

"(i) damage and/or cause to be damaged a 

Datsun E20 mini-bus the property 

of the S A Police; and/or 

(ii) inform Captain I P du Plessis at Korsten 

that the above-mentioned vehicle had been 

attacked and damaged by a group of youths 

throwing stones and petrol bombs, that 

they had then followed these youths into 

a school where they had shot the youths 

when trying to arrest them; 

and/or 

(iii) at or near Kwazakele they caused a Police 

Docket (Crime Register No 348/7/85) to 

be opened on a charge of public violence 

ostensibly 
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ostensibly against those persons who had 

allegedly damageá the abovementioned 

vehicle; 

Whereas this information was to the accused's 

knowledge false inasmuch as -

(a) they themselves had caused the said damage 

to the abovementioned vehicle; 

and 

(b) there was indeed no factual basis f or the 

reports pertaining to the aileced public 

violence and that the deceased and complai= 

nants (in counts no 1 - 6) amongst others 

were shot when an attempt to arrest them (sic) 

for the aforementioned public violence, 

but that these acts and/or reports were 

perpetrated in an attempt to prevent the 

acts charged in counts numbers 1 - 6 above 

from being discovered and/or to prepare 

a veil for their obviously unlawful actions." 

At the trial a sketch-plan of the school buildings, 

the school grounds, and the streets bounding the latter to 

the east and north was handed in as exh "D2". A copy of 

exh "D2" is appended to this judgment as Annexure "A". This 

sketch-plan is further elucidated by the following description 

of the whole terrain given in the judgment of the Court 

below:-


