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! IN THE SUPREME COURT OF SOUTH AFRICA
K (APPELLATE DIVISION)
In the matter between:
NIGEL TITUS «uvvevvvneereecenneacnnnennn APPELLANT
and
THE STATE vevevnnnnecensonasanaennnnn .. RESPONDENT
'CORAM s RABIE, ACJ, JANSEN et KUMLEBEN, JJA
DATE HEARD  : 24 MAY 1988

DATE DELIVERED: 24 MAY 1988

JUDGMENT

KUMLEBEN, JA

Oon the 21lst of October 1985 the appellant ﬁas

1

arrested in Peter Brown Avenue, in the district of
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Bellville/.....
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Bellville South, on a charge of public vioclence. In
due course he stood trial in the Regional Court and
was found gquilty as Eharged..éA sentence of 5 years'
imprisonmentlwas imposed. He appealed to the Cape of
Good Hope Provincial Division against both the convie-
tion and sentence. The appeal was dismissed, as also
his application fo; leave to appeal. Such leave was,
however, granted on petifion byltﬁis court.
The con%iction in the Regional Court was
based on three grounds. Firstly, the acceptance of
tﬁe evidence of an eye witness, warrant-officer Scholtz.
Secondly, the réjgct?oﬁ of the evidence of the appel}aﬁt
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as false. ;And‘thirdly the écceptance‘of an extra judiéial
v
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statement made by the appellant to detective-sergeant
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Lampbrecht./.....
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Lampbrecht. 1In this statement the appellant implicitly

admitted that he was on the scene, acknowledged that he

had thrown stones but denied that any had found their

"

H

mark.
- I turn to consider briefly each of these three

grounds, starting with the evidence of warrant-officer

Scholtz. He 'said that on that particular morning there

was rioting in Scuth Bellwville and that it was intense

and widespread. He arrived near the scene of the rioting

at a certain stage in a Combi motor car which he parked
at a sports field behind a cement wall, He climbed on

top of the Combi and was then in a position to survey

the commotion that was taking place. He saw that tyres

¢

1

o and large stumps of wood were burning and smog}dering
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in the street. These had been placed there to impede

the free-flow of traffic and a crowd of about 150 - 200

-youths were gathered there. They threw stones at motor
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vehicles as the cars at£empted to avoid these obstructions.
When a police vehicle arrived the crowd dispersed, only

to re-assemble and resume the stone;throwing when it had
continued on its way. At that stage the witness said

that he identified the appellant and another person, whom
he describeé as “ring-leaders;. Each time the crowd dis-
persed they would rally them and egg them on. He states
that he did not see the appellant himself at a?y stage

actually throwing ény stones. After he had observed this

"
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‘for'a short ﬁhile;'he climbed from the top of the Combi,

went over to the cement wall, and approached the scene.
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At a distance of about 80 metres he noticed that a
w : large black lorry had been held up by the improvised

barriers. He saw the driver being instructed to leave
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the cabin, which he did and fled, and as he approached
and was some 15 - 20 paces from the rear of this large

lofry, he noticed that the appellant, who had wedged

two large bags of paper under the rear of the lorry
near the petrol tank, was striking matches in an_attempt

to set fire to the lorry. At this stage he fired four

shots from a shotgun with which he was armed. I stress
again that at this time he was only some 15 paces from
the appellant. The effect of the shots was to cause the

L

JF;'""; - crowd to disperse. He kept his eye on the appellant, .

'Ei ‘ chased him, but lost sight of hom momentarily as he went

through/.....
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through the front door of the bloek of flats some 50

paces from the lorry. He was nevertheless hard on his

heels and followed him into a flat on the second floor

o
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of this building, through the front room, into the
bedroom where he forcibly extracted the appellant from

under the double bed where he was hiding.

The magistrate, after carefully examining the
evidence of Scholtz, came te the conclusion that he was

both a truthful and a reliable witness. On a reading of

the evidence on recerd, these conclusions seem to be

fully justified. There is really no good ground for

questioning the honesty of Scholtz. Mr Albertus, Qho
o _appeared for‘thereppellanqwhiﬁ%:hot concediné his cre-

dibility, concentrated his argument on the possibility
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that there might have been mistaken identity on the
i I _ part of this witness. To my mind there is really no

scope for an argument that there was bona fide error.
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Quite obviously at the distance from which he viewed the
scene at the Combi, which he initially estimated at a -
'h;; hundred yards and at a later stage said might have been

as far as 200 yards, any identification at that stage
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'would not necessarily be accurate or reliable. -He never-

theless sald at‘ihat stage he could dlstlngulsh the fac1al :
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features of the appellant, and on this point he was not

cross-examined, He said he had a firm impression from -

was going on. But the pertinent point is that, from the

stage/.....
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stage when he was some 20 paces away watching in broad

daylight what the appellant was doing, there c¢an be no

doubt that he had ample opportunity to identify the
appellant. This is of course confirmed by the fact that

he gave chase, followed the appellant into this block

of flats and, as I have said, musi have been hard on his

¥f ' heels to know precisely where to go in the flat building
to find the appellant in a particular flat, in a particular

room, and under a particular bed.

Counsel suggested that this evidence was unre-
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e ' iiable in a nﬁmber of reépects. To my mind, none of

those'éubmissions indicated that there was any reason to
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doubt the accuracy or the veracity of the testimony of
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this witness. It was said that he contradicted himself

*

on whether he lost sight of the appellant on one or two

occasions./.....






