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J U D G M E N T 

NESTADT JA: 

Appellant loaned money to second 

respondent/ 



2. 

respondent. It was a term of their agreement that it 

be repaid in monthly instalments. In order to secure 

his obligation to do so, second respondent, in terms of 

a first mortgage bond, hypothecated certain immovable 

property of his to appellant. Nevertheless, he failed 

timeously to pay a particular instalment. This en-

titled appellant to claim immediate payment of the full 

amount of capital and interest owing in terms of the 

bond. It contained a clause to this effect. The 

material part of it provides: 

"23. Ingeval enige betaling ten opsigte van 

Kapitaal of Finansieringskoste of die 

Bykomende bedrag nie stiptelik op die 

vervaldatum betaal word nie ... sal 

die hele kapitaalbedrag en bykomende 

bedrag dan verskuldig tesame met al 

die/ 



3. 

die finansieringskoste daarop on-

middellik betaalbaar wees sonder 

kennisgewing ..." 

Whilst appellant was considering putting the clause 

into operation, but before it actually did so, first 

respondent, wishing to avoid the bond being called up, 

tendered payment of the arrears. Appellant refused 

to accept such payment. It did not wish to jeopardise 

its right of foreclosure. 

These, in outline, were the essential 

circumstances which led first respondent to apply, as 

a matter of urgency, to the Orange Free State Provincial 

Division for an order, in effect, compelling appellant 

to accept payment of what had been tendered. Appellant 

was cited as first respondent and the mortgagor as 

second/ 



4. 

second respondent. The matter came before LICHTENBERG 

J, who issued a rule nisi in these terms. It was 

directed that it operate with immediate effect. On 

the extended return day, and despite appellant's opposi-

tion, an order was made,by the same learned Judge, in 

substance confirming the rule and awarding costs 

against appellant on the attorney and client scale. 

This appeal is against such orders. It is before 

us with the leave of the court a quo. Second re-

spondent does not oppose it. First respondent 

initially did. Heads of argument were filed on his 

behalf. At the hearing of the appeal, however, 

there was no appearance by or for him. Shortly be-

fore, his attorneys gave notice that they had 

withdrawn/ 



5. 

withdrawn and that he would not be represented. 

The judgment of the court below (con-

firming the rule) is reported (see Pienaar vs Boland 

Bank and Another 1986(4) S A 102(0)). It explains 

what first respondent's interest was in seeking to 

purge second respondent's default in making payment as 

he was obliged to under the bond. This was that a 

partnership allegedly existed between them and that 

the mortgaged property was a partnership asset (at 

109 H). It specifies what the indebtedness of second 

respondent to appellant was, when the bond was regis-

tered and the monthly payments due thereunder (104 F - H ) 

as also when second respondent fell into arrear and in 

what/ ....... 
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what amount (109 I - J). Most important, details of 

the various tenders made by first respondent to 

appellant to pay the arrear instalment in question 

are set out (110 D - F). The exact terms of the 

order granted against appellant are also given (117 C 

read with 107 I - 109 A). It is, therefore, un-

necessary to deal further in this judgment with these 

matters. 

The ratio of the court a quo's decision 

must, however, be briefly canvassed. It was that: 

(i) first respondent, even though a stranger to the 

transaction, was entitled to (tender to) pay second 

respondent's indebtedness to appellant (110 F - 111 D); 

(ii) clause 23 of the bond did not result in automatic 

foreclosure;/ 
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foreclosure; appellant had to elect to do so (114 I -

115 B); (iii) when first respondent tendered payment, 

appellant, though intending to do so, had not yet elected 

to call up the bond (115 C); (iv) accordingly, such 

tenders were valid and should have been accepted by 

appellant; its failure to do so was unlawful; and 
first respondent was entitled to the relief claimed (115 D); (v) attorney and client costs were awarded because of appellant's dilatory, vexatious, obstructive and contemptuous conduct (116 H - 117 C). I am not sure that finding (iii) is justified. It may be that appellant's refusal of all the tenders per se constituted an election by it to/.... 
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to call up the bond. Moreover, second respondent 

(as appears from 109 C) told a representative of 

appellant in October 1984, at a time before the instal-ment in question was due, that it would not be paid and asked that the bond be called up. He was told that appellant would do so. It may be that this amounted to a notification, in advance,of an election by appellant to foreclose and that the need to repeat this when second respondent actually fell into arrear was dispensed with. And it must, of course, be remembered that it was second respondent as mortgagor, rather than first respondent, to whom appellant's election had to be communicated. However,before us, Mr Burger, for appellant, was content toargue the matter/ 



9. 

matter on the basis that finding (iii) (as also (i) and (ii)) 

was correct. His attack was directed at (iv) (and, 

consequentially, (v)). It was submitted that on second 

respondent's failure to pay the instalment on due date, 

appellant acquired the right to call up the bond; it 

could not, pending a decision whether to do so, be de-

prived of such right by any tenders of payment; it 

was, accordingly, not obliged to accept them; and first 

respondent's application should, in the premises, have 

been refused. 

The principle underlying the argument 

is a well-established one. It has been applied to 

the case of a creditor seeking to cancel a contract 

of/ 
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of sale on the basis of a lex commissoria. His 

accrued right to do so is not defeated by a belated 

tender of payment of the arrears before he exercises 

his election to cancel. This was decided in Schuurman 

vs Davey 1908 T S 664. An instalment of the purchase 

price of fixed property was due on 2 April of a particular 

year. It was not then paid. Only on 17 April was it 

tendered. The seller, however, refused to accept it. 

Relying on a lex commissoria in the deed of sale, he then 

notified the purchaser that the agreement was cancelled. 

INNES CJ, rejected the purchaser's contention that the 

tender deprived the seller of his right to cancel. 

Having found (at 671) that though such right accrued 

on the day of the buyer's default, cancellation could 

only/ 
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only take effect on notification to the buyer of 

the seller's election to cancel, the learned judge 

stated (at 671 - 2): 

"Then the second point is whether the 

fact that the buyer, before the noti-

fication of cancellation, tendered pay-

ment, affected the seller's right to 

notify his decision to cancel at 

once. Upon this point I entirely 

agree with the contention of Mr Roos 

in the course of his able argument. 

If the right to cancel existed on 

the 17th April, the seller could not 

be deprived of it merely because the 

buyer tendered to pay on that day. 

Nothing but waiver, undue lapse of 

time, or some default on the part of 

the seller in a matter which was a 

condition precedent to his obtaining 

payment under the contract, could 

deprive him of his right. Tender of 

the price after the due date could not 

cure the buyer's default, and, therefore, 

could not affect the seller's position." 

SOLOMON/ 


