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J U D G M E N T 

NESTADT JA: 

Respondent was convicted by a magis-

trate on two counts of having, in July 1983, unlawfully 

taken/ 



2. 

taken photographs of certain prisons in contravention 

of sec 44(1)(e)(i) of the Prisons Act 8 of 1959. Both 

counts were taken together for the purpose of sentence 

which was a fine of R300 or one hundred days imprison-

ment. On appeal to the Cape Provincial Division the 

convictions and sentence were set aside. The judgment 

of that court is reported (see S vs Bestall 1986(3) S A 

761(C)). We are now concerned with a further appeal, 

this time by the attorney-general. The decision of the 

court a quo having been based on a question of law, 

sec 311 (1) of the Criminal Procedure Act 51 of 1977 makes 

such an appeal competent. 

Sec 44(l)(e)(i) provides: 

"44(1)/ 
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"44(1) Any person who -

(e) without the authority in writing 

of the Commissioner -

(i) makes a sketch or takes a 

photograph of any prison, 

portion of a prison or any 

burial referred to in sec-

tion 35(4)(b); 

shall be guilty of an offence and 

liable on conviction to a fine not 

exceeding two thousand rand or, in 

default of payment, to imprisonment 

for a period not exceeding two years 

or to such imprisonment without the 

option of a fine or to both such 

fine and such imprisonment." 

In terms of the definition section (sec 1), the Commissioner 

is the Commissioner of Prisons. It will be relevant, 

in due course, to consider also the definition of "prison". 

The burial referred to in sec 35(4)(b) is that of a 

prisoner executed in terms of a death sentence. 

The/ 
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The circumstances in which the photo-

graphs, in the form of a television film, were admittedly 

taken by respondent are fully set out in the judgment 

a guo (at 762 H - 765 B). Insofar as they are material 

to the issues that arise in this appeal, they may be brief-

ly stated. Respondent is a free-lance professional 

cameraman living in Cape Town. He filmed the prisons in 

guestion, viz Robben Island and Pollsmoor, on the instruc-

tions of a television news agency called ITN. He knew 

that to lawfully do so, the permission of, as he put it, 

"the requisite authorities" was needed. He assumed 

that it had been granted (at the instance of his principal). 

He was mistaken. It had neither been granted nor even 

sought. 

Respondent's/ 
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Respondent's defence was thus an 

absence of mens rea; though he intended to take 

photographs of the prisons and knew that it was un-

lawful to do so without authority, he, believing that 

it had been granted, was unaware that he was acting 

unlawfully. 

The magistrate accepted that this was 

respondent'sstate of mind. He nevertheless convicted 

him. He did so on the basis that whilst mens rea was 

required for a contravention of the statute, it took the 

form,not of dolus,but merely of culpa. On the facts it was hêld that respondent's assumption that he was authorised to take the photographs was not a reasonable one/ 
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one; he had therefore acted negligently; in the re-

sult the State (which bore the onus) had established 

The court a guo, in upholding the appeal 

to it, did not consider whether respondent was negligent 

in assuming that the requisite authority had in fact been 

obtained. This was because, in its view, sec 44(1)(e)(i) 

required mens rea in the form, not of culpa, but of dolus. 

This entailed at the very least the taking of a photograph 

with knowlsdge (i) that what was being photographed was 

a prison and (ii) that the requisite authority had not 

been obtained (see at 768 A - C). Respondent lacked 

this latter state of mind and therefore the nécessary 

mens rea. 

The/ 
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The guestion of law raised by the appeal 

to us is whether the court a quo was correct in its 

construction of sec 44(1)(e)(i). In particular having 

regard to the basis on which it granted leave to appeal, 

the issue is the narrow one of what form mens rea, in 

relation to respondent's assumption that he was duly 

authorised to photograph the prisons, takes; is it 

dolus or culpa? If it be the latter, then the matter 

would have to be remitted to the court a quo for it to 

consider the corrsctness of the magistrate's finding 

that respondent was negligent. If it be the former 

then, naturally, the appeal must fail. 

Inherent in what has been stated, was 

the acceptance by appellant that, provided respondent 

was/ 
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was not negligent, his ignorance of the unlawfulness of 

what he did constitutes a defence. And, consistent with 

this, Mr vander Merwe on behalf of appellant, has, to 

his credit, despite certain suggestions from the Bench 

querying this basic premise, confined his argument to an 

attack on the court a quo's finding that dolus was, in this 

regard, required. 

Upon reflection, I am of the opinion that, 

leaving aside the form of mens rea, appellant's approach 

is the correct one and that any initial mistrust of it 

was unwarranted. The idea that the section perhaps 

imposed strict liability was based primarily on a line 

of cases exemplified by S vs Louterwater Landgoed (Edms) 

Bpk en Andere 1972(2) S A 809(C) in which BAKER AJ, at 

818 C - E, said: 

"Dit/ 
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"Dit is uitgemaakte reg dat selfs in die 

geval van daardie wetteregtelike misdrywe 

waarby mens rea 'n vereiste is, as die 

betrokke Wet 'n uitsondering, vrystelling 

of verskoningsgrond skep, word die be-

rede die feit dat hy glo dat hy deur die 

uitsondering beskerm word; hy moet bewys 

dat hy inderdaad deur die uitsondering 

beskerm is: d.w.s. mens rea is nie 

relevant nie." 

"Uitsondering, vrystelling of verskoningsgrond" were used 

in reference to sec 315(2)(b) of Act 56 of 1955 to which 

sec 90 of the present Criminal Procedure Act, 51 of 1977 

corresponds. It provides: 

"In criminal proceedings any exception, 

exemption, proviso, excuse or quali-

fication, whether it does or does not 

accompany in the same section the des-

cription of the offence in the law 

creating the offence, may be proved by 

the/ 
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the accused but need not be specified 

or negatived in the charge and, if so 

specified or negatived, need not be 

proved by the prosecution." 

principle stated by BAKER AJ is sound. The ratio of the 

Louterwater type of case would seem to be that where one 

has what I will call a sec 90 situation, the exemption 

(to use a composite term) is not an element of the offence 

and mens rea in relation to it is not required. But I 

am not sure that this is not unjustifiably elevating what 

may be a purely procedural provision, designed to facilitate 

proof by the prosecution, to one affecting the substan-

tive law. The following remarks of CORBETT J, in S vs 

Tshwape and Another 1964(4) S A 327(C) at 332 H are in 

point: 

"As/ 
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"As I see it, the fact that sec. 315(2)(b) 

relieves the State of the task of nega-

tiving the issue of a permit and places 

the onus in this regard upon the 

accused,does not alter the fact that 

the absence of such a permit is one of 

the requisites of a contravention of 

the prohibition ... The procedural 

question as to where in this connec-

tion the onus of proof lies does not, 

in my opinion, affect this conclusion." 

On this reasoning, unless the statutory provision in 

question creates strict liability, a contravention thereof 

by an accused can only be blameworthy if (depending upon 

which form of mens rea applies) he knows, or ought reasona-

bly to know, his conduct to be unlawful. He must have 

the necessary guilty state of mind in respect of the 

element of unlawfulness, in addition to the other elements 

of/ 


