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IN THE SUPREME COURT OF SOUTH AFRICA
{ APPELLATE DIVISION)
ln the matter betﬁeen:
THE STATE ....ccccccecescoassssssnesss APPELLANT
AND
RENE HORN +.iveeeeeccancnnanas cem s e RESPONDENT
CORAM : CORBETT, KUMLEBEN, JJA et BOSHOFF, AJA
HEARD : 22 MARCH 1988
DELIVERED + 17 MAY 1988
* JUDGMENT

KUMLEBEN, JA

On 16 Augqust 1985/.....



On IG'August 1985 three members of the
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“South African Pollce visitéd;incoghﬁté,a so célled kﬂﬁﬁ“f:
Escourt Agency where they engage§ the services of
three of its members for a night's entertainment.

They went with their partners to a dwelling unit of
some sort at a caravan park,called "Hennops Pride",

in the Pretoria district. There other police persomel
awaited them, ostensibly as their hosts. The¥ were

in fact also part of a pre-arranged pelice trap. In
the course of_the evening each of the women agreed

to have sexual intercourse with her partner for reward.
Monéy changed hands. At a stage when the women had
undressed gnd each was-fulfilling‘her side of the

bargain, or was about to do so, the trap was sprung.

In/eeen-
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In due course the three women, one of whom

of tpe magistrate at Pretoria with the comtravention of
sec 20(1)(a) of the Immorality Act, 23 of 1957 ("the
Act”). It was alleged thét at the aforesaid time and
place they had unlawﬁully and knowingly lived wholly
or partially on the earnings of prostitutioﬁ, to wit,
by receiving money for the purposes of sexual inter-
course. They pleaded not guilty. The facts on which
the State sought to rely were_admitted and some
amplificatory evidence, led at the instance of the
magistrate, was not challehged. The defence raised
was one of law. It was argued on behalf of the accused

that the penal provisions of sec 20(1l)(a} are directed

at persons who parasitically live on the earnings of

prostitution,/...
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prostitution, that is, on the earﬁings of a prostitute,
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contended, on the aséumption that the evidence of

what took place that niéht proved the women to have

been prostitutes, £hey had nevertheless not committed

the offence. This argument was ?ejected by the magistra-
te who found them guilty as charged. However, the

appeal of the appellant (respondent in this CourF} to

the Transvaal Provincial Division of the Supreme Court
was upheld and her conviction and sentence were set aside.
The Court (Sppelstra'J and Roux J)}, acting in terms of
sec 304{(4) of the Criminal Procedure Act 51 of 1977, re-—
viewed the‘eonvictions an@ sentences of the other two

accused and set them aside as well. The State in turn,

with leave, appealed in terms of sec 311(1) of the

Criminal/.....
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Procedure Act and thus the question of law which now

bl . = b L - i e . - -
S ] goren d - T Tw et pade TSR ‘1.v’a,_- M ' . - -
.ml—wﬂ,{i, g& i 3;,;.,.‘,513-_-.--,3,;_ .»,;_,;,. : ,.. ,~. .5: B . . . xe .

Vet 2 ctpwa

R s R b *falls to be decided by thls Court is whether the conduct‘““

of a prostitute in plying her trade constitutes an
offence EX her in terms of sec 20(l){a) of the Act. It

reads as follows:

"Any person who -
(a) Knowingly lives wholly or in part on
the earnings of prostitution; ...
shall be guilty of an offence."
The words "living on the earnings of pfostitution"
aptly describe someone, other than the'prostitute, who

derives a livelihood from her trade. As Wessels J said

in Seligman v Rex 1908 T.S. 390 at 393 of sec 21(1)(a)

of Ordinance 46 of 1903 (Transvaal), which was identi-

cally worded save that "any person” read "every male person”

“Phe section refers to anybody who takes
money from a prostitute for the purpose
of furthering prostitution. That, after

. all, is the test of the whole question -
was/ ...



s Yo WAS 1t recelved by the accused for the At P

was the money paid by the prostitute for

the purpose of furthering her trade, and
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purpose of aiding and abettlng her in : N
her trade and helping her to carry it
on? If he receives money from a prosti-
tute for that purpose, he must be said
to live on the proceeds of prostitution”.
But it can also be said - though perhaps less readily -
that the prostitute herself in plying her trade lives
on its earnings. The critical words constituting the
offence are therefore not in themselves unambiguous.
Their meaning must consequently be sought in the con-

textual setting in which they appear. 2And in this

regard as has been recently affirmed in Santam Insuran-

ce Ltd v _Taylor 1985(1) SA 514(A) 526 I - 527 C that in
" certain instances "the historical perspective can be of

great assistance in resolving problems of interpretation.”

(See/......
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(See too Jaga v Donges, N.O. and Another; Bhana v
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The ancestry of sec 20(1){(a) is both in-
structive and significént. The Transvaal Ordinance,
to which I have referred, read as follows:

"Every male person who
{(a) knowingly lives wholly or in part
on the earnings of prostitution; ...
shall be guilty of an offence ..."
The corresponding pre-Union enactments of the Cape;

Orange Free State and Natal are identically worded, save

that in the last-mentioned the offence was not restric-

ted-to a "male person™; its provisions applied to “every

person.” They are sec 33(1l){(a) of Act 36 of 1902 (Cape),

¢

sec. 13(1)(a) of Ordinance 11 of 1903 {Crange Free State)

and sec 15(1)(a) of Act 31 of 1903 (Natal). (These four

enactments of the provinces were repealed by the Act.)

The/.....
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The first three manifestly did not have the prostitute

in ‘mind. The reference to a male person puts this beyond
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“-”“”@m**3ﬂdﬁﬁﬂﬁmdoubt”51nce"a prostltute is a “female«91ven :to 1nd15- e St

criminate lewdness" - The New Webster Encyclopedic Dic~_‘
tionary of the English Language page 669. (The use-of‘
the word "prostitute" in reference fo a male person -
usually preceded by the word “"male" - is now recognised
but was not current at the time the Act was promulgated

- see Supplement to the Oxford English Dictionary Vol III
s.v. "Prostitute.") The decisions interpreting and apply-
ing these three subsections consistently ascribed to them‘
the meaning reflected ih the quoted passage from Selig-

man's case. (See, for instance, Lawrence v Rex 1%08 T.S.

716; Lindenstein v Rex 1908 T.S. 430; Rex v Roothman

1921 A.D. 298; Rex v.Scholtz 1942 CPD 118}, To judge

from‘the two reported decisions on the Natal provision,
it, despite its wider wording, was similarly construed.
This one infers from the fact that in neither of those

two cases was the prostitute charged. (See Epselman

v Chief/.....






