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J U D G M E N T 

CORBETT JA: 

During the year of assessment ended 28 February 

1982 the appellant, Mr N R Tuck, received 826 shares in 

American Home Products Corporation, of New York ("American 

Home"), in terms of what was called a "Management Incentive 
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Plan". The value of the shares at the date of receipt, 

in March 198l, was R20 977. In assessing appellant 

to income tax for the 1982 tax year respondent, the Com-

missioner for Inland, Revenue, included this amount of 

R20 977 in appellant's taxable income. Appellant objected 

to this inclusion and, his objection having been disallowed, 

appealed to the Transvaal Income Tax Special Court. 

The Special Court (presided over by Melamet J ) , having 

heard evidence and argument, held that the amount of 

R20 977 constituted a receipt of a capital nature and 

that it was, therefore, not taxable. The Court accordingly 

allowed the appeal, set aside the assessment and referred 

the matter back to the respondent for re-assessment. 

Respondent appealed to the Transvaal Provincial Division 

("TPD"), which allowed the appeal with costs and substi-

tuted an order dismissing the appeal and confirming the 

assessment. With leave of the TPD appellant now appeals 

/ to 
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to this Court and seeks the restoration of the order 

of the Special Court. 

The essential facts are not in dispute and 

may be summarized as followsl In 1949 appellant, a 

registered pharmacist, entered the employ of a company 

called Wyeth Laboratories (Pty) Ltd ("Wyeth") as sales 

manager. In 1951 he was appointed managing director 

and general manager of the company and he continued in 

that position until his retirement in September 1979 

at the age of 65 years.. 

Wyeth was incorporated in South Africa in 1947 

as a wholly-owned subsidiary of American Home. It manu-

factures certain pharmaceutical products and nutritional 

foods and markets these products in South Africa. 

In its first year of operation after appellant had joined 

the company Wyeth registered sales to the value of about 

£100 000 and a pre-tax profit of C12. Under appellant's 
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management, however, the company prospered and by 1979 

its sales had risen to R13 311 000 and its pre-tax profit 

to R3 362 000. 

Appellane playad a prominent role in the pharmaceu- tical industry. He served upon a number of pharmaceutical commissions and committees. Mr Trollip, an attorney with 

considerable experience of the pharmaceutical industry, who 

gave evidence before the Special Court, stated that, of all 

the people he met in the industry, he regarded appellant 

"as probably the outstanding personality". Appellant's 

particular strengths were his knowledge and experience in 

the marketing sphere and the very good relationships that 

he had been able to build up over the years with the various 

public authorities concerned with the pharmaceutical industry. 

In 1967 American Home introduced the aforementioned 

Management Incentive Plan ("the Plan") for its employees 

and the employees of its subsidiaries in different parts 
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of the world. The Plan is set forth in a printed document, 

which was attached to the letter of objection and marked 

"1A" and which forms part of the case dossier. I shall re-

fer to this document as "Annexure lA". Annexure 1A, which 

is headed as follows-

"American Home Products Corporation 

Management Incentive Plan" 
is divided into eight paragraphs. Paragraph I, headed 
"Purpose", reads as follows: 

"The Management Incentive Plan ('the 

Plan') is designed to provide for awards to 

selected salaried employees in executive, 

administrative, technical, professional 

or other important capacities, who indi-

vidually, or as members of a group, con-

tribute in a substantial degree to the 

success of the Company, thus affording to 

them a means of participating in that suc-

cess and an incentive to contribute further 

to that success". 

As appears from the remainder of Annexure 1A, the Plan 

is administered by a committee (para. III), which each 

year determines the individual employees eligible to receive 

/ awards 
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awards under the Plan and the awards to be made from a 

fund known as the Award Fund (para. IV). In each year 

of American Home, on the recommendation of the committee, 

in accordance with a formula, which is related to the fi-

nancial success of the company's business operations. 

There are three types of award: (i) a cash award, (ii) 

a contingent cash award and (iii) a contingent stock award 

(paras. II and V ) . In this case only the third of these, 

the contingent stock award, is of relevance. 

A contingent stock award is made from a large block 

of unissued American Home shares kept for this purpose, known 

as the Corporation's Common Stock (para. V ) . Where a con-

tingent stock award is made the amount of the award is con-

verted into a certain number of shares, regard being had 

to the market price of such shares on the New York Stock 

Exchange at the end of the calendar year for which the 

/ award 
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award is made. At that stage, however, no shares are 

delivered to the employee concerned; American Home merely 

of the number of shares so determined. Moreover, pending 

delivery, no particular shares are earmarked for the account 

of the employee, nor does he have the rights of a stockholder 

in respect thereof. Nevertheless, the company annually 

determines the dividends which would have been paid on the 

shares credited to each contingent award account and the 

account is further credited with shares equivalent to the 

total amount of the dividend (para. VI(3)). 

Leaving aside the case of an employee who diés 

or is discharged from the employ of the company or whose 

employment is terminated for some other reason prior to 

retirement (for which eventualities the Plan makes special 

provision — see para VI(4)(a), (b) and (c)), the shares 

standing to the credit of an employee's contingent award 

/ account 
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account at the time of his retirement are delivered to him 

after his retirement in ten (approximately) equal annual 

to the ex-employee having, up to the date of delivery, 

complied with certain conditions. This is provided for 

in para. VI(4)(d) of the Plan, the relevant portion of 

which reads as follows: 

"(d) No delivery from a 

Contingent Award Account shall be made to 

any Employee after termination of employ-

ment unless he shall have to the date fixed 

for such payment or delivery (i) refrained 

from becoming or serving as an officer, 

director or employee of any individual, 

partnership or corporation, or the owner 

of a business, or a member of a partnership 

which conducts a business in competition 

with the Company or renders a service (in-

cluding, without limitation, advertising 

agencies and business consultants) to com-

petitors with any portion of the business 

of the Company, (ii) made himself avail-

able, if so requested by the Company, at 

reasonable times and upon a reasonable 

basis to consult with, supply information 

to, and otherwise cooperate with,the Com-

pany and (iii) refrained from engaging 
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in deliberate action which, as determined 

by the Committee, causes substantial harm 

to the interests of the Company. If these 

conditions are not fulfilled, no further 

delivery shall thereafter 

be made with respect to the Employee's 

Contingent Stock Awards and all 

his rights with respect to his Contingent 

Award Account shall thereupon be forfeited." 

In order to ascertain whether there has been 

compliance with these conditions, former employees to whom 

shares have been awarded under the Plan are required each 

year to complete a questionnaire giving details of any 

"business entity" with which the former employee may 

have become associated since his retirement. And it is 

only after receiving and considering the completed question-

naire that the committee determines the eligibility of the 

ex-employee to receive his annual instalment of shares. 

In terms of this Plan shares in American Home 

were over the years of his employment awarded to appellant and 

/ credited 


