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IN THE SUPREME COURT OF SOUTH AFRICA

(APPELLATE DIVISION)

In the matter between:

SIMON HLONGWANE ' First Appellant
CHRISTOPHER SIMELANE . Second Appellant
and

THE STATE . Respondent
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CORAM: GROSSKOPF, SMALBERGER, STEYN.;JJA
HEARD: 16 February 1988

DELIVERED: 7 March 1988

JUDGMENT

GROSSKOPF, JA

The two appellants were convicted in the Wit~

watersrand Local Division (C'DONOVAN AJ ahd assessors) of



the murder oﬁ one Johannes Sponkie Mawita. No extenuating
circumstances were found and they were both sentenced to
death. The;first appellant was also convicted of the
unlawful poss:‘.ession of a firearm, and the second appellant
of the unlawful possession of ammunition. In respect of
the last mengioﬁed offences each appellant was sentenced to
two years imérigonment. With the leave of thé trial judge

both appellants now appeal against their convictions and
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sentences.

+« Thé murder was committed during the night of

10 April 1985. After receiving a report, the police found

the deceased at about 22h45 slumped over the steering wheel

of his motor:car. He had been shot six times - once on the



left side of the mandible and five times in the back. His death
was caused, according to the district surgeoh, by multiple
bullet woﬁnds, soﬁe of which involved the lungs and aorta.
Quite élearly he héd been murdered, and the only question
concerning the murder couvnt is whether the twe appellants

were responsible. In considering this question it will be

convenient to dealjwifh each appeliant separately.

The fﬁrst appellant, a 28 year old man, was
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arrested on 14 May 1985 at his home at about 04h30. That

afternoon, at about 16h25, he made a statement to lieutenant

J H de Waal who, as a lieutenant in the S.A.Police, was ex
officio a Justice of the Peace. The admissibility of this

statement was atta@ked and it is necessary to outline briefly
1
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the circumstances under which it was made.

The evidence for the State in the trial-within-
a-trial held to decide on the admissibility ofithis state-
ment, was that the investigating officer, warrant officer Mpeke of the
Protea murder and robbery unit, was accompanied by four other
pclicemen when he arrested the first appellant; The police-
men were investigating various offences, and after arresting
the first appellant, they travelled together in two vehiclgs
for the greater part of the day. First, following informétion
provided by the first appellant, the policemen sought out %he
second appellant, and arrested him. Thereafter the policé
went to look for the witness Caiphas Zulu {(alias Three) bu£
they could not find him. They also looked for certain other

persons .......



persons. These persons were not all concerned with the
present matter. At about 16h00, the investigations having
been cohpleted for the day, warrant officer Mpeke arrived
back at his office in the Protea police station with the

two appellants. The appellants had been in the company of
the policemen for the whole period since their respective
arrests. In his office Mpeke had further discussions with
the first appellant, and, in the light of what the appellanﬁ
told him, tried +to arrange for him to make a statement to;
a magistrate. It proved impossible to find a magistrate f?r
this purpose, and it was then decided that the statement
would be made before a police officer at Brixton. The
appellant-was taken to Brixton by two policemen who had not

accompanied ......



accompanied Mpeke du;ing the day. At Brixton the statement
was interpreted by a police interpreter and taken down by
lieutenant De Waal. At the trial-within-a-trial evidence
was given by lieutenant De Waal, his interpreter (warrant
officer Ranaka), Mpeke, three of‘the pelicemen who had been
with him on the day in guestion Fthe fourth was made available
to the defence, but was not called) and the two policemen who
had taken the appellant from Protea to Brixton. These eight
witnesses all testified that notﬁing irregular had happened
while the first appellant was inétheir presence.

The first appellant:s vérsion differed entirely
from that of the State. He sta?ed that when the policemen
came to his room on the morning in question, they first

guesticoned .........



guestioned him abeout his motor car, and, in fact, were ac-
companied by the person who had sold it to the appellant.
after searching the appellént's recom, the pelicemen took him
straight to Protea police station, where they assaulted him,
and questioned him about an alleged robbery and about how
he had obtained his car. 'They alsc wanted the firearm
which, they said, had been used in the‘ro§bery. After a
while they left Protea, and took the appellant to a spot in
the veld near Naledi. This was about noon. There he was
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again assaulted and threatened with depth. He eventunally
agreed to produce his firearm. He took them to the place
where he was staying, and pointed out a room there. The

policemen searched the room but found no firearm. The ap-

pellant .......



pellant was returned to Protea. There he was again‘assaulted.

He then asked to see a magistrate but was taken to Brixton
inétead- At Prixton he was assaulted by the two:policemen

who had taken him‘there, assisted by a black poli?eman from
Brixtonl. This wés, thg appellant said, on the instruc;tions of lieutenant
De Waal. He was then taken to lieutenant De Waa?'s.oﬂﬁce. In

De Waal's office detective constable Nethonzhe, o%e éf the

policemen who had escorted him from Protea, produced a written
. |
statement. This statement was discussed by Neth@nzhe and
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the interpretef in a language which the appellantidid not
understand. The‘interpreter then interpreted it, and De
Waal wrote it down. When this was completed, the policeman

- !
forced the appellant to sign the statement. He did not know



what it contained since he did not understand the languages

used.

At the end of the trial-within—a—trial;the Court

held that the statement was admissible. The stateheﬁt reads

as follows:

"Ek bly by kémer 85( a} Dube Mans Hostei. ‘Na
Goeie Vrydag terwyl ek in my kamer wasé Ek
was al}een. Ander onbekende Swartman het by
my‘gekbm. Hy het aan my ges& hy is een van

die groot kop in die Swallows Sokker Klub.
Hy het my gesé sy voornaam was Chabedi@

‘Hy het my later sy ﬁlek gewys te Orianéo Wes,
Soéeto. Hy het by my gesé& dat daar meﬁse by
die sokker is wat hom pla. Dat hierdi?
meése hom wil doodmaak. Toe noem hy d;e naam
Sponkie, die ander name kan ek nie onthou nie.
Sponkie is een van die trainers. Toe s& hy my
hy soek mense wat kan hilierdie mense doodmaak
viﬁ hom.

Ek het toe vir hom gesé ek kan nie ?it.al—

leen doen nie maar ek kan dit doen met- ander.
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Toe ek het hom gevra heoeveel hy ons sal betaal
vir die werk.; Toe s& hy julle sal my s& hoe-
veel soek julle.

Ons is daar uitmekaar en gesé ek gaan die
mense soek, ek sal hom later sien.

Ek het geloop by dieselfde Hostel en vir
Simelane an v;r Three gekry. Ek het hulle by
kamer: 38 gekr;. Al drie wvan ons het na Chabedi
se huis gegaa; by Phefeni. Ons al drie het hom
daar gekry by die huis. Ons het daar gepraat.
Hy het gesé o;s ﬁoet help om die mense dood te
maak. Hy hetiSponkie en twee ander wie se name
ek vergeet he; genoem wat ons moet déodmaak.

Simelane hét gepraat en gesé niks sal ons
beat nie. Oné het baie male hierdie werk ge-
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doen. Ek het, toe gesé ek was nbg nooit gekecop
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om mense doodéte'maak nie, alhoewel ek was al
betrokke by die bakleiery van die Impies. Toe
s& Simelane ek moet nie bekommer déarvan nie, hy
sal hom skieti '

Hulle het ﬁoe plan gemaak dat ek vir Sponkie
moet roep na ﬁy kamer toe. Dieselfde dag het
ek vir Sponkie by Mketla Garage éekry. Ek het

met my kar ge#y. Ek het hom geroep toe volg

hy my na my kamer toe. By my kamer het hy nie






