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IN THE SUPREME COURT OF SOUTH AFRICA 

(APPELLATE DIVISION) 

In the matter between: 

ENOCH MAKHOSONKE MAZIBUKO APPELLANT 1 

PHILLIP TLHAPANE APPELLANT 2 

BARNEY HAYNES APPELLANT 3 

RALPH HAYNES . APPELLANT 4 

and 

THE STATE RESPONDENT 

CORAM : VAN HEERDEN, NESTADT et KUMLEBEN, JJA 

HEARD : 18 MARCH 1988 

DELIVERED : 29 March 1988 
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2. 
J U D G M E N T 

KUMLEBEN, JA 

The four appellants, to whom I shall refer 

as accused nos 1 to 4, stood trial in the Witwaters-

rand Local Division. They were charged with: count 

1 - murder; count 2 - robbery with aggravating cir-

cumstances; counts 3 and 4 - unlawful possession of 

a firearm and its ammunition; and count 5 - theft. 

The indictment alleged in reference to these charges: 

that on 22 February 1985 at or near Randfontein the 

accused intentionally and unlawfully killed the de-

ceased, Charl Petrus Marais, by fatally injuring him 

w'ith a sub-machine gun; that they unlawfully possessed 

this firearm and its ammunition; that they robbed him 

of R14 100,69; and that a Cortina motorcar was stolen 

by/ 



4 

by them in order to carry out this planned robbery. 

Accused no 1 was initially represented by 

pro deo counsel (Mr Katzew) but after the close of 

the State case was unrepresented. Pro deo counsel 

acted for the others throughout: Mr Liebowitz for 

accused no 2 and Mr Robinson for accused nos 3 and 4. 

Notwithstanding their pleas of not guilty, each was convicted on some or all counts. Accused 

no 1 was found guilty on count 1 of murder with the 

ancillary finding that the degree of intent was dolus 

directus. However, when the court came to the consi-

der whether there were extenuating circumstances, 

it, for reasons which will be discussed in due course, 

concluded that this accused had acted dolo eventuale 

and/ 
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and that this lesser degree of intent in the circum-

stances amounted to extenuation. On this count,and 

on counts 3, 4, and 5, on which he was also convic-

ted, prison sentences were imposed. On count 2 this 

accused was found guilty as charged and in the exer-

cise of his discretion the learned Judge, Mc Creath J, 

imposed the death sentence. The other three accused 

were each convicted on counts 1, 2 and 5 as charged but 

were found not guilty on counts 3 and 4. As regards 

count 1, the murder charge, the Court held that the 

degree of intent was dolus eventualis and extenuating 

circumstances were found to be present. Prison sen-

tences were imposed in respect of each of the counts 

on which they were found guilty. 

The/ 
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The following facts giving rise to these 

convictions were common cause or indisputably proved. 

Accused no 3 came to know that a certain Mr Lowe re-

gularly sent someone by car on Friday afternoons with 

money to be paid to employees. It was conveyed from 

his business premises in Randfontein to the Cook Re-

duction.Works in the district. The four accused and 

one Goosen decided to intercept the car and rob its 

driver. The five of them discussed in detail how 

this was to be done. Accused no 4 obtained a sub-

machine gun to be used in the robbery. On Friday 

22 February 1985 it took place. Goosen stole a Cor-

tina motorcar. He drove it to the business premises 

of Mr Lowe. Accused nos 1 and 2 joined him and sat 

in the/ 
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in the car. Accused nos 3 and 4 were in the vicinity 

to see that things went according to plan. In due 

course the deceased left in a Mercedes Benz motorcar. 

He was followed by Goosen driving the Cortina with 

accused nos 1 and 2 still in it. At a point shortly 

before the Mercedes Benz reached an intersection the 

Cortina overtook it and, when it stopped at the in-

tersection, blocked its passage. Accused nos 1 and 

2 alighted from the Cortina. No 2 accused struck the 

deceased on the jaw with his fist. Accused no 1 shot 

the deceased with the sub-machine gun as he sat slumped 

in the driver's seat as a result of the blow he had 

received. (Accused no 1 initially denied but later 

admitted that he had shot the deceased.) The post-

mortem/ 
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mortem examination revealed that one bullet had 

entered the right shoulder of the deceased and pene-

trated the skull where it lodged. The course of the 

other was through his chest, the bullet being found 

lodged in the arm rest between the two front seats. 

Shortly before or at the time the shots were fired, 

the Mercedes Benz moved forward, collided with the 

left hand side of the Cortina and came to rest on 

the far side of the intersection. Accused no 2 took 

an attaché case, containing the money, from the rear 

seat of the car. Goosen drove the Cortina to a sëclu-

ded spot. The money was removed from the attaché 

case before it and the car were abandoned. Later 

Goosen and the four accused met at the house of 

Goosen's/ 
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Goosen's mother and most of the money was divided 

amongst them. 

Goosen was the key witness for the State. 

He recounted in detail the events, which I have brief-

ly summarised, and explained the role played by each 

accused. He in fact featured as an accused at the trial 

before a separation of trials was ordered. At the time 

he testified he had been convicted on counts 1, 2 and 

5 for which the death sentence, twelve years' imprison-

ment and five years' imprisonment respectively were imposed 

(The facts and decision in his appeal, which was heard 

immediately after this one, appear from the judgment of 

my Brother van Heerden - S v Goosen.(Appeal 278/87)) 

He said that a number of discussions took 

place on how the robbery was to be carried out and 

the part each one was to play. Nothing was left to 
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the independent judgment of a participant. It was 

explicitly agreed that the firearm was only to be 

used to intimidate the driver and that it was not 

to be fired. They confidently expected that the blow 

to be delivered by accused no 2, who was apparently 

a man of formidable physique, would immobilize the 

driver. During the discussions no 3 accused had 

told them that it was the policy of the company to 

instruct its couriers hot to offer resistance if way-

laid and attacked. (Mr Lowe in his evidence confirmed 

this.) They therefore expected little or no resistan-

ce. That afternoon as they travelled in the car, at 

a distance of about 500 metres from the intersection, 

accused no 1 took the sub-machine gun out of' a haver-

sack./ 
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sack. He was seated next to the witness, who was 

driving. He instructed accused no 1 to steer 

whilst he (Goosen) took the sub-machine gun from 

him, removed the magazine and operated the breech 

mechanism two or three times to ensure that there 

was no cartridge in it. Had there been, it would 

have been ejected. He said he did this to make sure 

that the driver would not be injured or killed by 

the firearm during the robbery. He handed the sub-

machine gun back to accused no 1 and placed the maga-

zine on the lap of no 1 accused. When the car had 

stopped in the way of the Mercedes Benz, the two 

passengers alighted from the Cortina, accused no 1 

armed with the sub-machine gun. Accused no 2, as 

planned,/ 
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planned, struck the deceased on the jaw with his fist. 

The witness noticed that he seemed dazed; his head 

was resting on his shoulder. He next saw accused no 

1 pointing the firearm at the driver and moving to-

wards him as accused no 2 retreated. He heard what 

he took to be one shot being fired by accused no 1. 

(If Goosen's evidence on the detachment of the 

magazine is accepted, accused no 1 must have re-

placed it and cocked the sub-machine gun.) Accu-

sed no 2 reacted to this by heading back to the 

Cortina. Accused no 1 shouted at him telling 

him to take the money from the back seat. This 

he did. The witness said that the Mercedes Benz 

was stationary when the "shot" was fired but 

he was/ 
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he was not all that certain about the precise sequen-

ce of events. During cross-examination, when asked 

whether the forward movement of the Mercedes Benz 

preceded the shot or shots, he said he did not think 

so. ("Nee, ek glo nie.") 

Mindful of the caution to be exercised in 

evaluátihg the evidence of an accomplice, the Court, 

after a close examination of his evidence, concluded 

that Goosen was a reliable witness. His evidence was 

accepted: though with a measure of scepticism as 

regards the removal of the magazine. As pointed out 

in the judgment, his evidence was corroborated in 

various respects by other reliable witnesses and was 

not effectively controverted by any evidence on the 

Part/ 


