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VAN HEERDEN JA:

S 37 {1) of the South Wegt Africa Constitution Act
(39 of 1968) provides that nothing in the Act contained
shall he construed as in any manner abolishing, diminish-
ing or derogating "from those full powers of administra-
tion and legislation over the territory as an integral
portion of the Republic which have hitherto been vested
in the Republic"”. In terms of s 37 (2) thosé full
powers of administration are expressly reserved to the
State President who may exercise them himself or delegate

them to be exercised by the Administrator-General. S 38

{1) reads as follows:

"{1}) The State President may by proclamation
in the Gazette make laws for the terri-
tory, with a view to the eventual attain-
ment of independence by the said terri-
tory, the administration of Walvis Bay
and the regulation of any other matter

and may in any such law -
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(a) repeal or amend any legal provi-
sion, iﬁcluding this Act, except
for the provisions of subsections
'{6) and (7} of this section, and
any othér hct of Parliament in
so far és it relates to or épplies
in the Ferfitory or is connected
with the administration thereof
or the édministration of any mat-
ter by any:authority'therein;

and

{b} repeal or amend any Act of Parlia-
ment, aﬁd ﬁake different provision,
to reguiaté any matter which, in
his Opinioﬁ, requires to be regu-
lated in cénsequence of the repeal
or amendment of any Act in terms

of paragraph {(a}.”

: | _
S 38 (6) and (7}, read with s 35 of Act 101

of 1980 and s 97 of Act 110 of 1983, provides that any

proclamation issued under s 38 (1j shall be tabled in
!

Parliament which may by resolutioﬁ disapprove of such

proclamation or any provision thereof. Should this

happen, the proclamation or provision concerned shall

cease to be of force, but not with retrospective effect.
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It was under the powers vested in him by s 38
that the State President promulgated the proclamations to

which reference is made hereinafter.

S 153 (1) of the Defence Act (44 of 1957) provides
thatrthe Act is also applicablglin South West Africa ("the
territory"). Of immediate relevance for present purposes
is s 2 (1) (b) in terms of which the Act does not apply,

save for immaterial exceptions, to females or persons who are

not White persons as defined in s 1 of Act 30 of 1950.

By Proclamation 198 of 1980 (Government Gazette
'4300) the State Prefident amended s 2 of the Defence Ac£
as regards its application in the territory. All that
need be mentioned, is that in terms of s 1 (1} (b) of the
Schedule to the Proclamation the words “or persons who
are not White persons as defined in section one of .....
A¢t No 30 of 1950" were deemed not to form part of s 2

(1} (b) of the Defence Act. A consequence of the amend-

ment, if valid, was that non-White inhabitants of the
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territory could also be called up to render national ser-
vice in terms of the Defence Act.

On 1 August 1980 the Administrator-General by
A G iOS (Official Gazette 4237) notified for generél in-
formation that in terms of a dete&mination made by the
Minister of Defence under s 7 of the Defence Act certain
units of the Defence Force had been organised in and as
the South West African Territory Force ("SWATE"). on
the same date Proclamation 131 of 1980 was published by
the State President. S 2 (1) of the Schedule to the Pro-
clamétion provides for the vesting in the Administrator-
General of the administration of the provisions of Chapters
v, ﬁ, VII, VIII and 1IX of the Defence Act in and in re-

spect of the territory in so far as those provisions apply

or relate to or in respect of, inter alia, any unit or

member of the SWATF by virtue of the fact that such unit
or member is a unit or member of the South African Defence

Force, and the registration, enrolment and allotment of
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persons as contemplated by Chapter VIII of the Act. For
. the pﬁrposes of s 2 (1) any reference to the Minister of
Defence in sections 21, 22, 35, 37, 44, 56, 62,

66 A, .6?, 68 and 70 bis, and te the Minister of
Labour in seciion 68, - 69 and ?d bis, of the act has to

be construed as a reference to the Administrator-General

{s 2 (2)).

By virtue of the powers conferred upon the
Administrator-General by Proclamation 131 of 1980 he ap-
pointed an exemptiocn board for the territory (the third
respondent in this apgeal). The function of the third
respondent was and is fo consider in terms of s 69 of the
Defence Act applications for deferment of or exemption

from service under the Act.

In November 1982 the appellant, an inhabitant
of the territory who was then still a minor, was notified
by the SWATF that he had been allotted to the Second

South African Infantry Battalion for the purpose of
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rendering national service at Walvis Bay from.lo January
1983 to 4 January 1985. The appellant then applied in
terms of s 69 of the Defence Act for exemption from ser-
vice but his application was turned down by the tﬁird
respondent. This led to the institution of proceedings
on behalf of the appellant in the Supreme Court af Scuth
West Africa. In the main prayers as set out in the
Notice of Motion orders were sought {(a) declaring that
the appellant was not liable for national service in the
SWATF or the South African bDefence Fofce, and (b) setting
aside the aforesaid notice difecting the appellant to
render national service at Walvis Bay. The alternative
relief sought was a review of the third respondent's deci-
sion to reject the appellant's application for exemption.
As far as the main prayers were concerned, it was alleged
that the South African Parliament was not competent to

legislate for the territory and that laws made for the

territory under s 38 of the South West Africa Constitution
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Act were therefore invalid, and that in any event the
appellant was not obliged to render national service at
Walvis Bay which does not form part of the territory.
The first and second respondents cited were the Admini-
strator—Gene;;l and the Minister.of Defence, but the ap-
plication was opposed only by the third respondent.

The application was heard by a full bench of
the Supreme Court of Socuth West Africa. Judgments were
delivered by Mouton J and by Strydom J, in whose judgment
Berker JP concurred (1984 {(3) SA 949). 1t appea;s froﬁ
the judgment of Mouton J {at p 958) that at some stage,
probably during the hearing of the application, the appel-
lant abandoned his alternative prayer. It furthermore
appears from thg judgments that the appellant contended:

1} that as a result of the adoption of

Resolution 2145 (XXI) by the General

Assembly of the United Nations the man-

date for the territory was terminated;
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that consequently as from the date of
revocation of the mandate South Africa
i
has only been in de facto control of the
terﬁitory, and that its powers in this
= 1 . -
regard'do not include the power to con-

scrﬁpt'residents cf the territory for

military service;

2) thaﬁ, if the mandate still exists, Parlia-
mené is not competent to legislate 1in
conflict with the_mandate and that Procla-
mation 198 of 1980, which is repugnant to
articlé 4 of the mandate, is therefore in-

valid;

3} that, if the Proclamation is valid, the
appeilant is not opliged to render national
service outside the territory.

The court a quo rejected contentions (1) and (2)

but, for reésons wh}cﬁ are not apparent, did not deal with

i
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