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HOEXTER, JA, 

On 2 March 1984, and at Kombat, SWA, two 

members of the SWA Police Force fired shots in an attempt 

to arrest a robber. Oné bullet ricocheted and struck Marie 

Kriel ("Marie") in the head. Marie was then eight years 

old and a pre-primary pupil in sub-B. She was a normal 

healthy child,fond of sport, and an average scholar. Her 

intelligence was such that in the normal course of events 

she would have matriculated. 

The gunshot wound caused grave injury to 

Marie's brain and paralysed her body; but it left her 

mental faculties unimpaired. After the accident Marie 

received medical and surgical treatment at hospitals in 

Grootfontein and Windhoek whereafter she spent several 

months in the Red Cross Hospital for Children at Cape Town. 

Since July 1985 she has been a pupil at the Elizabeth 

Conradie School at Kimberley. 

Alleging 
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Alleging that the shot in question had been 

negligently fired Marie's father ("the plaintiff") instituted 

an action for damages in his personal capacity and in his 

capacity as Marie's father and natural guardian against 

the three appellants jointly and severally. The matter 

came to trial before HENDLER, AJ in the Supreme Court of 

SWA on 10 June 1986. At the trial the appellants admitted 

liability and the sole issue was the guantum of damages 

to be awarded. 

At the conclusion of the trial judgment was 

reserved. On 29 August 1986 HENDLER, AJ gave judgment 

with costs for plaintiff in various amounts which are set 

forth below and which total R 836 631,96. 

In respect of the period from the date of 

the accident to the date whereon Marie will attain her 

majority, the Court below -

(A) 
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(A) awarded the plaintiff in his personal 

capacity 

(1) as past expenses, ihcluding medical 

expenses, the sum of R36 797,96; 

(2) in respect of future cars, including 

medical and para-medical axpenses 

calculated from 10 June 1986, the 

sum of R183 817,00.(My uncerlining) 

The Court below further -

(B) awarded the plaintiff in his capacity as 

the father and natural guardian of Marie 

(1) as general damages the sum of 

R150 000,00; 

(2) in respect of loss of income the 

sum of R152 553,00; 

(3) in respect of future (i e the period 

subsequent to Marie's majority) 

medical and para-medical costs, the 

sum of R313 464,00. (My underlining) 

By agreement between the parties the amounts awarded were to 

be paid to a trust fund about to be formed and subject to the 

approval of the trial Judge. 

with leave of the trial Court the appellants 

appeal against the quantum of the damages awarded by the 

Court a quo. Their sole complaint is in regard to item 

(B)(l) above - the amount of R150 000,00 áwarded as general 

damages 
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damages. It is urged on behalf of the appellants that in 

the process of determining item (B)(l) the trial Court 

misdirected itself. Accordingly this Court is invited to 

make its own assessment of a figure fairly representing the 

general damages in this case and to substitute the latter for 

the amount of R150 000,00 at which the trial Court arrived. 

Upon what part of the learned Judge's reasoning 

the appellants rest their contention of a misdirection will be indicated in due course. In order to prepare the ground 

for a proper consideration of the appellants' complaint it 

is necessary first to describe the nature of the injury 

inflicted upon Marie by the gunshot wound to her head and 

the nature and extent of her permanent incapacity consequent 

thereon; and second to particularise the'computation of 

medical and para-medical costs underlying items (A)(2) and 

(B)(3) in the trial Court's total award of damages. 

In the judgment of the trial Court Marie's 

injury and her resultant disabilities are comprehensively 

reviewed 
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reviewed. For purposes of the present judgment the position 

may be summarised as follows:-

(1)" The gunshot wound caused a depressed fracture of the 

skull and serious brain damage. Marie remained uncon= 

scious for some weeks after the injury but upon regaining 

consciousness (and after a spell of amnesia) she reco= 

vered the faculties of speech and memory. Her 

intelligence is normal. 

(2) Although her life expectancy has been reduced,a prognosis 

made in March 1985 indicated that Marie would live for 

at least a further 44 years, i e to the age of 53 years. 

(3) There is a risk of almost 50% that Marie may develop 

post-traumatic epilepsy. 

(4) The brain damage has resulted in partial paralysis of 

Marie's arms and legs. Such residual movement of which 

her limbs are still capable is functionally insignificant. 

She is incapable of doing anything for herself. 

(5) Marie 
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(5) Marie has become severely spastic. She has already 

undergone a bone-marrow operation to allêviate' her 

spasticity. 

(6) Marie suffers pain daily and she will continue to do so 

for the rest of her life. 

(7) Although Marie has sensation in all four limbs she has 

(subject to what has been said in (4) above) no 

functional movement below her neck. She is able to 

control her neck muscles sufficiently to enable her to 

use a headstick attached to a specially moulded helmet 

which fits over her head; but this exercise imposes a 

strain on the neck muscles. and causes her pain. 

(8) The brain damage has resulted in partial incontinence of 

the bladder. 

(9) Marie cannot stand or sit unsupported. Left unsupported 

she falls over. She is confined to a wheel-chair with 

her shoulders strapped to keep her in an upright position. 

She is unable to operate a self-propelled wheel-chair. 

With 
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With the aid of a headstick, however, she will be able 

to operate a motorised wheel-chair. 

(10) Marie cannot feed herself. With assistance and support 

she may eventually be able to use her left hand to 

feed herself; but in order to do so she will require 

a limb-balancer. 

(11) Marie is unable to maintain her balance when seated 

on a conventional toilet-seat. She cannot bath or 

even wash herself. She cannot dress and undress 

unaided. In bed at night she cannot, unassisted, turn 

from side to side. 

(12) Marie is the most severely disabled pupil at the 

Elizabeth Conradie School. Despite her average intel= 

ligence her school progress has been retarded by her 

disability. However, she will probably reach standard 

8. She will remain at the Elizabeth Conradie School 

until she turns 21. At the school she requires a 

full-time live-in attendant to look after her. 

(13) In 
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(13) In order to complete her schooling Marie will require 

a sophisticated computer equipped with remote control 

switches. The helmet and headstick already mentioned 

will enable her to type on a computer key-board; and to 

write and to paint. She will require special tape-

recorders. 

(14) Once she has completed her schooling institutional care 

will be neither necessary nor advisable for Marie. 

Given suitable accommodation, architecturally adapted 

to her particular needs, and if she is provided with 

the necessary motor transport (also with suitable 

structural modifications) and personal attendants, Marie 

and 
will be able, she may prefer, to live on her own or in 

some sort of commune. Whether she chooses to live on 

her own or with her family or in a commune, she will 

for the rest of her life require two full-time personal 

attendants. 

To 
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To sum up: Marie has survived catastrophic bodily injury 

with her mind intact. while she has the intelligence and 

while she experiences the emotions and feelings of any 

ordinary healthy girl. of her age, she is now - and for the 

rest of her days she will remain— imprisoned in an inert 

and helpless body. 

I turn next to the trial Court's computation of 

the medical and para-medical costs. The first witness 

called on behalf of the plaintiff was a Mrs Margaret Thompson. 

She is a very experienced occupational therapist and an 

expert in the field of para-medical aids and equipment 

designed to enable disabled persons to become as independent 

as possible. On 6 June 1986 Mrs Thompson spent 6 /2 hours 

at the Elizabeth Conradie School where she observed and 

interviewed Marie and discussed the latter with members of 

the school staff. On 7 June 1986 Mrs Thompson compiled a 

very comprehensive typewritten report setting forth her 

assessment 


