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HOEXTER, JA,

On 2 March 1984, and at Kombat, SWA, iwo
members of the SWA Police Force fired shots in an attempt
to arrest a robber. Oné hullet ricocheted and struck Marie
Kriel {"Marie") in the head. Marie was then =icht years
"old and a pre-primary pupil in sub-B. She was a normal
_healthy child,..fond of sport, and an average scholar. Her
intelligence was such that in ‘the normal cgurse of events

she would have matriculated.

The gunshot wound caused grave injury to

" Marie's brain and paralysed her bedy; but it }eft her
mental faculties unimpaired. After the accident Marie
received medical and surgical treatment at hospitgls in
Grootfontein and Windhoek whereafter she spent several
months in the Red Cross Hospital for Children at Capé Town.
Since Juiy 1985 she has been a pupil at the Elizapeth
Conradie School at Kimberley.
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Alleging that the shot in. question had been
;egligently fired Marie's father ("the plaintiff") instituted
an action for damages in his pérsonal capacity and in his
capacity as Marie's father and natural guardian against
the three appellants jointly and seﬁerally. The matter
came to trial before HENDLER, AJ in the Supreme Court of
'SWA on 10 June 1986. At the trial the appellants admitted

liability and the sole issue was the guantum of damagés

to be awarded.

At the conclusion of the trial judgment was
resexved. On 29 August 1986 HENDLER, AJ gave judgment
with costs for plaintiff in various amounts which are set

forth below and which total R 836 631,96.

In respect of the pericd from the date of
the accident to the date whereon Marie will attain her

majority, the Court below -



{A) awarded the plaintiff in his personal

capacity

{1)

{2)

as past expenses, including medical
expenses, the sum of R36 797,96;

in- respect of future car=z, including

medical and para-medical =xpenses
calculated from 10 June 19286, the

sum of R183 817,00.(My uncerlining)

The Court below further -

{B} awarded the plaintiff in his capacity as

(1)
(2)

(3)

By agreement between

thé

father and natural guardian of Marie

as general! damages the sum of
R150 000,00;

in fespecf of loss of income the
sum of R152 553,00;

in respect of future (i e the period

subseguent to Marie's majority)}

medical and para-medical costs, the

sum of R313 464,00. (My underlining)

the parties the amounts awarded were

be paid to a trust fund about to be formed and subject to

approval of the trial Judge.

With leave of the trial Court the appellants

appeal against the gquantum of the damages awarded by the

-

Court a quo. Their sole complaint is in regard te item

to

the

(B}{1) above - the amount of R150 000,00 awarded as general

damages ........
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damages. ‘It is urged on behalf of the‘appellants thét in
the process of determining item (B)(1) the trial éourt
misdirected itself. Accordingly this Court is invited to
make its own as;essment of a figure fairly representing the
general damages in this case and to substitute the latter for

the amount of R150 000,00 at which the trial Court arrived.

Upon what part’of the learned Judge's reasoning
the appellants rest their‘éontention of a misdirection will -
be indicated in due course. In order to prepare the ground

_,.for é prﬁper consideration of the appellants' complaint it
is necessary first to describe the nature of the injury
inflicted upon Marie by the.gunshot wound to her head‘and
the nature and extent of her permanent incapacity consequent
thereon; and secqnd to particularise the computation of
medical and para-medical costs underlying items (A)(2} and

(BY{(3) 1in the trial Court's total award of damages.

in the judgment of the trial Court Marie's
injury and her resultant disabilities are comprehensively

reviewed .........
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reviewed.  For purposes of the present judgment the position

may be summarised as follows:-

(1Y The gunshot wound caused a depressed fracture of the
skull gnd serious brain damage. Marie remained uncon=
scious for some weeks after the injury but upon regaining
consciousness {and after a spell of amnesia) she reco=
vered the faéulties of speech and memory. Her
intelligence is normal.

{2) Although her life expectancy has been reduced, a prognosis
'%ade in March 1985 indicated that Marie weould live for
at least a further 44 years, i e to the ége of 53 years.

(3) There is a risk of almost 50% that Marie may develop
post-traumatic epilepsy.

(4) The brain damage has resulted in partial paralysis of
Marie's arms and legs. Such residual movement of which

her limbs are still capable is functionally insignificant.

She is incapable of doing anything for herself.



. M net

P e )
1 . . TR T e SR ) 7
N . ) > R . -

{5} Marie has becomé severely SPQStié5-j:She has already

{(6)

{7)

(8)

(9)

undergone a bone*marf6w o§era€ioh to aileviatéﬂher
Spasticit?.

Mgrie suffers paiﬁ.daily and she wiii ;éﬁtinue‘to do so
for the rest of her life.

Althouéh Marie has sensation iﬁ all four liﬁbs she has
(éubjeét £o Qhat haS'Been said in (4)‘above).no
functional movement below;her neck. She is able to-
control her neck muscles sufficiently to enable her to
use a'headséick attached to a specially moulded helmet
wﬁich fits over her head; but this exerciée imposes a
s;rain on the neck muscies.and causes her pain.

Tpe brain damagé has resulted in partial incontinence of
the b;addeg.

Marie cannot stand or sit unsupported. Left unsupported
she fglls over. She- is confined to a wheel-chair with
her shoulders strapped to keep her in an upright position.

She is unable to operate a self-propelled wheel-chair.
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With the aid of a headstick, however, she will be able
to operate a motqrisea wheel;chair.
{10) Marie.canpotjfeed herself. With assistance and support

she may evenfually be able to use her left hand to

feed herself;: but in order td do so she will require

a limb-balancer.

e - e s e g - s e -

(11) Marie is unable to méihtain her balance when seated

on a conventioﬁal toilet-seat. She cannot bath or

even wash herself. She canﬁot dress and undress

__Mm*,ﬂ,ﬁﬂ_;m_ﬂdh_wv__ naided#___lnmbéd:;t_night she cannot, unassisted,. turn
from side to side.

_ | -
(12) Marie is the most severely disabled pupil at the

Elizabeth Conradie School. Despite her average intels=

ligence her school‘progress has been retarded by her

disability. Héweﬁer, she will probably reach standard

|
B. She will femain at the Elizabeth Conradie School

until she turns 21. At the school she reguires a

full-time live-in attendant to look after her.
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(13) In order to éomplete her schooling Marie will require
a sophisticaéed computer equipped with remote control
§witches. The helmet and headstick alreadyv mentioned
will enable her to type on a computer key—poard; and to

"write and to paint. She will require special tape-

recorders.

{14) Once she has completed her schoeling institutional care

will be neither necessary nor advisable for Marie.

Given suitable accommodation, architecturally adapted

- — .—to-her particular needs, and if she is provided with

the necessary motor transport {(alsc with suitable

structural modifications) and perscnal attendants, Marie

and ‘
will be able, she may prefer, to live on her own or in

some sort of rcommune. Whather she chooses to live on
" her own or with her family or in a commune, she will

for the rest of her life require two full-time perscnal

attendants.






