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BOTHA JA:-

The appellant is a company in liquidation.
Its joint provisional iiquidators instituted legal'pr0=
ceedings against the respondent in the Natal Provincial
Division, by means of two separate cases, numbered‘22/86
and 23/86 respectively. Case No 22/86 was an apélica=
tion on notice of meotion in which the appellant sought
judgment against thg respondent for payment of R336 767,98
with interest and costs. Case No 23/86 was an aétion
for provisional sentence against the respondent in:ﬁhich

I

the appellant claimed payment. of R59 538,60 with interest

and costs. . The respondent opposed the application and

defended the action. The two cases were heard tdgether

by NIENABER J, who dismissed both the application and the

action, in each case with costs. The appellant now

appeals against these orders, with the leave of the Judge

a4 quo.

The two cases have been conjoined in this

fappeal ...



appeal - conveniently, for the issues to be decided in
both are in substance the same. What is at stake, in
the broadest terms, is the right of the appellant to en=
force payment of the amounté reflected as being dueto it
by the respondent iﬁ two interim certificates issued to
it, prior to it5'liquid§tion, in terms of two separate
building contracts Eetween the parties, in the face of

a defence raised by the respondent that the contracts
had been duly cance%led by the respondent after the ap=

pellant's liquidation.

The judgﬁent qf NIENABER J has been published
in the Law Reports:é see 1986 (4) sSA 510. T shall refer
to it as the reportéd judgment. The facts which gave
rise to the 1itigation are set forth in the reported
judgment; consequeétly all the details thereof need not
be repeated here. For convenience the facts which are

relevant for the purposes of this judgment can be sum=

marized in the form of a chronological synopsis, as

/follows: ...



follows:

1. Prior to its liquidation the appellant, as
the contractor, was engaged upon the perform=
ance of construction and building work for
the respondent, as thelemployer, pursuant to
two separate contracts in writing between the
parties, The cne c¢ontract was administered
on the respondent'; behalf by a consulting
engineer; the other by an architect. I
shall differentiate bereen the two contracts
simply by referring to;the one as "the first
contract” and to the o?her as "the second con=
tract". Except for;the references in the
first contract to the consulting engineer, as
opposed to the referenées in the second con=
tract to the architect; the conditions of
contract governing the_legal relationship

between the parties in both instances were

the same. Two clauses of the conditions

Jof ...



of contract are relevant: clause 22,.under
the heading "DETERMINATION BY EMPLOYER", and
clause 25, under the heading "CERTIFICATES
AND PAYMENTS". The relevant provisioné of
these- clauses will be §udted later.

On 29 October 1985 the engineer issued an
interim certificate to the appellant in terms
of clause 25.1 of the first contract. It
certified that the "AMOUNT NOW DUE" by the
respondent to the appellant was the sum of
R330 767,98.  Under clause 25.1, read with
the schedule referred to therein, the contrac=
tor became entitled to payment of the amount
statgd in the certificate to be due to it,
within a period of 14 days after the date of
issue of the certificéte.

On 4 November 1985 the architect issued an
interim certificate to the appellant in terms

of clause 25.1 of the second contract. It

/certified ...



certified that payment was due by the responds=
ent to the appellant of an amount of R59 538,60.
In this in;tance, too, under clause 25.1 and

the schedule referred to in it, the contractor
becamé entitled to payment of the amount stated
to be:due to it, within a period of 14. days
after the date of issue of the certificate.

On 8 November 1985 the engineer (in respect of

the first'contract) and the architect (in

* respect of the second contract) both gave writ=

ten and registered notice to the appellant,
callipg upon it to proceed with the works in
each ?ase withlreasonable diligence, in terms
of clauses 22.1.2 and 22.1.3 of each contract.
Unde?ethe latter sub-clause the contractor
was réquired to comply.with the notices with=
in 14idays, failing which the employer became

entitled to terminate the contractor's employ=

ment under the contracts.
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Also on 8 November 1985 the application for

thg winding up of the appellant was lodged
with the Registrar o# the Court a quo.

On 12 November 1985 a provisional liquidation
order was made in reépéct of the appellant,
On the same date, 12_November 1985, the
interim certificate referred to in para 2
above matured, in the sense that the 14 days'
period for payment b? the respondent of the
amount certified in it expired; thereafter
the payment was overdue.

On 18 November 1985 ?he interim certificate
referred to in para ? above matured, in the
same sense as just mgntioned.

On 22 Noyember 1985 ;he 14 days' period with=
in which the appellaﬁt was required to remedy
its default, as ment?oned in para 4 above,

elapsed.

On 26 November 1985 the respondent purported

/to ...
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to cancel both contracts. This was done by
means of a letter addressed by the respondent's
attorney tp the joint provisional liquidators
of the éppellant, in which it was recorded
that the respondent regarded both contracts

as terminated, inter alia on the ground of the
appellant's failure to remedy its breaches in
terms of clause 22. The letter also re=
corded that another contractor had been ap=
pointed‘to complete the works and that, in
terms of clause 22.3.4, no payment would be
made in respect. of amounts certified until

the contracts had been completed. {This part
of the letter is quoted in the reported judg=
ment at 514 C.)

On 29 November 1985 the joint provisional
liquidators replied to the letter mentioned

in the prgbeding paragraph, in a letter writ=

ten by one of them. In this letter the

/liquidators ...
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liqgidators claimed that the contractor was
entitled to be paid in respect of work which
had been cgrtified-prior to the liquidation,
notwithstanding the provisions of clause
22.3.4. This clause, it was said, was in=
val;d, because it purpeorted "to vary on liqui=
dation the provisions of the contract after
liquidation.™” It was said also that there
had;been "an accrued right to receive payment
of Fhe value of the certified work as at the
daté of liquidation® and that the company in
1i§?idation was therefore "entitled to imme=
diate payment of this overdue amount." (The
rel?vant parts of this letter are quoted in
théfréported judgment at 514 E-H.)

On ﬁz December 1985 the joint provisional
liqﬁidators elected not to proceed with the

performance ¢f the contracts. In a letter of

that date the respondent was advised that the

/liguidators ...
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la.

10.

ligquidators had received sufficient informa=
tion to enable them to decide whether to
affirm or to repudiate the contracts, and

the respondent was ;formally notified®™ that
the contracts were "ferminated". The claim
for immediate paymeﬁt in full in respect of
certificates issued‘prior to the liquidation
was repeated.

On 18 December 1985;the appellant was finally
liquidated.

In January 1985 theilegal proceedings to which
reference was made fn the opening paragraph of
this judgment were initiated. The notice

of motion in the one case, and the provisional

sentence summons in the other, were both dated
7 January 1985. In the one case the cause
of action relied upon was the interim certi=
ficate issued on 29 October 1985 in respect

of the first contract, and in the other it was

/the ...






